THE INDUSTRIAL TRIBUNALS 

CASE REF:
02874/00


APPLICANT:
Sineen McLoughlin


RESPONDENT:
Dunnes Stores (Bangor) Limited


DECISION

The unanimous decision of the tribunal is that:

1. The applicant was not a disabled person within the meaning of Section 1 of the Disability Discrimination Act 1995.

2.
The applicant was not unfairly dismissed.

Appearances:

The applicant was represented by Ms S Bradley , Barrister at Law, instructed by Rosemary Connelly, Solicitor. 

The respondent was represented by Mr Brian McKee, Barrister at Law, instructed by Tughan & Co, Solicitors.

1. In her Originating Application dated 26 October 2000 filed on 31 October 2000 the applicant claimed unfair dismissal and/or unlawful discrimination on grounds of disability.  In its appearance the respondent said the applicant was not dismissed but resigned voluntarily and denied she was discriminated against on grounds of disability as alleged.  In Replies to Particulars dated 10 April 2002 the respondent specifically denied the applicant had a disability or was a disabled person at any time material to the proceedings.

2. The issues before the tribunal were:-

2.1
Did the applicant have a disability within the meaning of Section 1 of the Disability Discrimination Act 1995 and if so did the respondent discriminate against her on grounds of her disability?

2.2
Was the applicant dismissed, that is was the respondent’s behaviour such as to justify her resignation?

3. Having heard the evidence of the applicant and her mother Mrs Sheila McLaughlin, the evidence of the respondent’s witnesses Dr Michael McKnight, Mrs Angela McGuigan, Grocery Supervisor, Mr Peter Conlon, Grocery Office Manager and Mr Paul Murphy Office Supervisor for Southern Direct Store Deliveries and considered the documents produced and the submissions of Counsel, the tribunal found the following facts:

3.1
The applicant was employed full-time by the respondent from October 1997 until her resignation on 18 September 2000.  She worked as a clerical officer in DSD Department.

3.2
Her job entailed matching up credits and invoices, filing Stores Returns.  These were placed alphabetically as per suppliers into 4 bundles and filed in appropriate files in a 4 drawer steel filing cabinet.  As each drawer covered a part of the alphabet it was possible to prepare batches for each drawer and file them in the appropriate drawer and thereby reduce the amount of bending.  When a credit request came in it had to be matched with a credit note.  Batches of credit notes were filed in numerical order in cardboard storage boxes which were kept in the storeroom.  Some were on the floor and others stacked against the wall.  Recent credit notes were usually in the boxes on the floor but older ones were likely to be in the stacked boxes.  The maximum weight of a full box was estimated to be 14 lbs.  Other female employees were responsible for the organisation of contents and storage of these boxes.

3.3
In relation to the applicant’s job filing would normally take 2.5-3.0 hours per week and sorting much longer.  It was up to the applicant how she organised her work.  Filing was done standing up but could involve bending and occasionally lifting of storage boxes.  Other parts of the applicant’s work were done sitting down.

3.4 In December 1999 prior to Christmas the applicant suffered some slight backache.  It got worse and on 15 February 2000 she attended her GP complaining of severe low back pain.  She told him she had had it for approximately 6 weeks and blamed the bending involved in filing at work.  On examination her hip movements and straight leg raising were normal.  Her GP prescribed painkillers and advised re back pain.  She had no previous history of back pain.  She was not signed off work.  On              6 March 2000 she was referred for a course of physiotherapy.  The applicant had to either work the time taken to attend her doctor or accept a deduction in pay.  This applied to all employees and not just the applicant.  Applicant was allowed time off for physiotherapy.

3.5
The applicant’s diary in early February, prior to her appointment with her GP, suggested that filing tended to get behind eg 1 December 2000 she noted there was 3 weeks filing to catch up on; also there was pressure to have everything up to date for the end of the respondent’s financial year at the end of February.

3.6
The first note in her diary of back pain was on 9 February 2000 the date when she said she first informed Peter Conlon her manager and Personnel.  This date was not accepted by Peter Conlon but it was clear that both he and Angela McGuigan her supervisor were aware from 16 February 2000 at latest that she had a back problem and had attended her GP on 15 February 2000.  The tribunal accepted the evidence of Peter Conlon that he asked the applicant if she was okay to do filing and that he asked her this because it was the most physical part of her job and involving bending.  At this stage the applicant did not raise any problem over filing.  Sometime after     16 February 2000 however the applicant told Peter Conlon that she was having a problem with filing and he suggested she filed for short periods, ½ hr, at a time.


The applicant’s diary from 18 February 2000 to 28 February 2000 showed she did filing for periods of 2½ -3½ hours to clear backlogs of 1-2 weeks.  A note on           28 February 2000 said “bad pain in back today” “1 week’s filing 3 ½  hrs”.  On         1 March 2000 there is a note “informed 1½ hrs per day”.  After this there are a number of entries showing filing for periods of ½ hr and on one occasion 1 hr.  This confirmed Peter Conlon’s evidence that he told her to file for short periods at a time.

3.7
On 20 March 2000 the applicant was summoned to a meeting with Peter Conlon and Angela McGuigan about derogatory remarks she had made to other employees about Dunnes Stores which had been overheard by Angela McGuigan who reported the matter to Peter Conlon.  The tribunal accepted the evidence of Angela McGuigan in relation to the content of the remarks and that the applicant was the only one who made such remarks – viz that Dunnes was a shite company and was a shite company to work for.  Peter Conlon first asked the applicant about her back.  She informed him she was having difficulties with filing and asked to be moved.  He reiterated that she should file for short periods at a time.  After this he indicated to her that remarks such as those made by her to other employees about Dunnes stores were not acceptable.  This was not a disciplinary meeting.

3.8
On 27 March 2000 applicant was transferred to DSD Southern Ireland which was the same sort of work as she had been doing save that it did not involve any filing.  The tribunal accepted the evidence that the applicant did not require training for the position and was not sent for training under a junior employee or at all.

3.9
On 28 March 2000 the girl who had taken over the applicant’s work found batch listings of credit notes with no credit notes in a basket on the desk.  These were taken to Peter Conlon.  He was annoyed the applicant had not dealt with them and sent for her.  He told her to go to the store and see if the credit notes had been filed there without batch listings.

3.10 The applicant claimed she hurt her back lifting boxes in the store to look for the credit notes and left at lunchtime.  She was off sick from 28 March 2000 until         17 April 2000.

3.11 On her return she worked under Paul Murphy as her supervisor.  From 17 April 2000 until 22 August 2000 the applicant made no complaint about her back and did not attend her GP.  The tribunal accepted the evidence of Paul Murphy that she walked to work a distance of approximately ½ a mile most days.

In relation to work performance however the applicant was not meeting the required target of 850 entries per hour.  This target had been inherited from Dublin.  Sheets showing their hourly input were furnished to each DSD operator and also to         Peter Conlon on a weekly basis by Paul Murphy.  From the beginning of August figures below the target were shaded on the sheets.  Operatives were given time to reach the target; new operatives were given 3-4 months.  By mid-August applicant had been doing the work for 4 months but had never met the target.  Paul Murphy said that in the early weeks the applicant’s performance was good and it was unusual for performance which had been good to go down.  The applicant accepted it was common knowledge there was a target but denied she was ever told what it was until the meeting on 22 August 2000.  Paul Murphy accepted he never specifically told the applicant what the target figure was but that he had told her she was not meeting the target and she had informed him she was doing her best and could not do more.  In her evidence she accepted she knew her figures were not as high as other peoples.  The tribunal was satisfied that while the applicant may not have known the exact target figure she was aware she was not meeting it.

3.12. When Paul Murphy was on holiday Peter Conlon spoke to the applicant about her work performance and subsequently asked her to attend a meeting on                          22 August 2000 with him and the new Personnel Manager, Colin Cavanagh.  There was some suggestion that the meeting was called by Colin Cavanagh.  Whether it was or not, it was at the instigation of Peter Conlon.  At the meeting Peter Conlon told her that her work performance was unsatisfactory in that she was not meeting the target and that he believed she was capable of more.  The applicant’s response was that she couldn’t do any more.  She did not offer any reason or explanation.  She was not asked about her back as the job did not involve any filing.

3.13
In relation to the meeting on 22 August 2000 the tribunal noted the word “Warning” was not on the original record of the meeting which record was in fact produced to the tribunal.  The document states “On 22 August 2000 Seaneen was issued with an official caution with regard to her work performance” The final paragraph states “Seaneen understands that an immediate and sustained improvement must be made or further disciplinary action will be implemented”.  The respondent said it was not a disciplinary meeting but was an official caution.  At no stage was the applicant told the meeting was not a disciplinary one or that she was being given an official caution.  The applicant thought it was a disciplinary meeting.  She was asked to sign the record of it.  The use of the words “further disciplinary action” clearly suggested it was disciplinary.  Likewise the final sentence “Sineen declined representation” which appeared to be in different writing and spelt the applicant’s name correctly unlike the other two times in the document when her name was incorrectly spelt.  It was not clear when this sentence was added or by whom; neither Peter Conlon nor Paul Murphy were able to shed any light and Colin Cavanagh who chaired the meeting, wrote the document and was present at the hearing on the last day was not called to give evidence.  The tribunal accepted the applicant’s evidence that she was not offered representation.  It took the view the meeting was a disciplinary one and the document had the appearance of a recorded verbal warning in accordance with the respondent’s Disciplinary and Dismissal Procedures which state; “Should an Employee fail to meet the required standards either in respect of work performance or conduct the following procedures will apply”.  It continues “A verbal warning will be given by management to the employee advising the employee of the specific aspect of work performance --- which is below standard, together with the improvement required and stating that this is the first verbal warning of the formal procedure”.  The only missing element was that the document did not state it was a verbal warning.

3.14
The meeting on 23 August 2000 was called by Colin Cavanagh in response to a telephone call from the applicant’s father immediately following the meeting on        22 August 2000.  The meeting was to discuss the problems which the applicant had, in particular with Peter Conlon.  It was attended by the applicant, her mother,        Peter Conlon, Paul Murphy and Colin Cavanagh.  It was suggested that at this meeting the applicant’s grievance against Paul Conlon that he was victimising her was not listened to.  The tribunal accepted he tried to assure her he had nothing personal against her and referred to the records of her hourly output to explain why he was finding fault with her work.  At the end of the meeting a lower target was suggested by Colin Cavanagh to help her.  Although the minute of the meeting did not record it, the applicant asked to be moved to the shop floor but this was refused.  

In relation to laughter after the applicant and her mother left the room there was conflicting evidence.  Even if there had been laughter it could have been unrelated to the meeting.

3.15 The applicant decided on 23 August 2000 she was not going back to Dunnes.  She saw a solicitor on 25 August 2000.  She remained on the sick until 26 September 2000 because “she was stressed out” and had been advised not to make a rash decision.  Medical certificates for this period refer to debility.  On                                  18 September 2000 she resigned.

3.16 On 2 October 2000 she started a part-time job in Boots replenishing stock ie putting supplies on shelves and on 4 October 2000 an additional part-time job as a check-out operator in Currys.  She subsequently applied for an obtained a full-time clerical post in Daisy Hill Hospital.  Prior to obtaining this post, the applicant completed a Pre-Employment Health Assessment Form on 24 November 2000 for Newry and Mourne Health and Social Services Trust.  In it she stated:  “I received a back injury, due to lifting heavy invoices.  I attended physiotherapy for a full course and my injury has now cleared up”.  In answer to the question “Do you suffer from, or have you ever had a back injury or back pain?” her reply was “Received back injury due to lifting heavy boxes: was treated and has cleared up”.  The declaration on the front of the form which was signed by the applicant states “I declare that the following statements are true to the best of my knowledge and belief”.

4. Section 1 of the Disability Discrimination Act 1975 provides: “a person has a disability for the purpose of this Act if he has a physical or mental impairment which has a substantial and long-term adverse effect on his ability to carry out normal day-to-day activities.

Section 3(1) provides the Secretary of State may issue guidance about matters to be taken into account in determining:

(a) whether an impairment has a substantial adverse effect on a person’s ability to carry out normal day-to-day activities; or

(b) whether such an impairment has a long-term effect.

The guidance states: a “substantial” effect is more than would be produced by the sort of physical or mental conditions experienced by many people which have only minor effects.  A “substantial” effect is one which is more than “minor” or “trivial”. 

Schedule 1 of the Act sets out the position in relation to “normal day-to-day activities.

An impairment is to be taken to affect the ability of the person concerned to carry out normal day-to-day activities only if it affects one of the following:

Mobility; manual dexterity; physical co-ordination; continence; ability to lift, carry or otherwise move everyday objects; speech; hearing or eyesight; memory or ability to concentrate; learn or understand; perception of the risk of physical danger.

Schedule 2(1) the effect of an impairment is a long term effect if:

(a) it has lasted at least 12 months; or

(b) the period for which it is likely to last is likely to be at least 12 months; or 

(c) it is likely to last for the rest of the person’s life.

Schedule 2(3) where an impairment ceases to have a substantial adverse effect on a person’s ability to carry out normal day-to-day activities, it is to be treated as continuing to have that effect if that effect is likely to recur.

5. In Goodwin v The Patent Office [1999] IRLR 6 Mr J Morrison set out guidance to Industrial Tribunals.  Section 1(1) of the Act he said requires a tribunal to look at the evidence by reference to 4 different conditions:

(i) The impairment condition

(ii) The adverse effect condition

(iii) The substantial condition

(iv) The long term condition

He advised that “Tribunals may find it helpful to address each of the questions but at the same time be aware of the risk that disaggregation should not take one’s eye of the whole picture”.

5.1 The Impairment Condition in this case was that the applicant suffered low back pain.

5.2 The Adverse Effect Condition ie the ability to carry out normal day-to-day activities.  The activities relied upon were mobility and ability to lift, carry or otherwise move every day objects.

In relation to mobility the applicant’s evidence was: she could not get up to dance; she had difficulties with walking and had to walk uphill and upstairs slowly but could get to and from her work.  It was confirmed by an eye witness, Paul Murphy that he saw her walk to work, a distance of approximately half a mile, during the period he was her supervisor ie from 17 April 2000.  Her mother said when they went down town on Saturday afternoons for a few hours leisure shopping the applicant lagged behind and had to sit down in the shopping mall – this was in the winter time from February and improved after she had treatment.  Her mother also said she had difficulty driving as their car did not have power assisted steering.

The applicant did not do any household chores.  There was no specific evidence in relation to her ability to lift, carry or otherwise move everyday objects in her day-to-day activities save that she could carry her handbag but said she could not lift anything heavy.

Although normal day-to-day activities are not work activities, in Law Hospital NHS Trust –v- Rush [2001] IRLR 611 the Scottish Court of Sessions accepted it was right for a tribunal to have regard to how an applicant could carry out duties at work in deciding whether or not she was within the Disability Discrimination Act.  The applicant in the case was a nurse.  Harvey commenting on the case at 1323.01 said “It is obvious that some of the things done at work will be the same as things done in the home --- it would be odd if, just because they were done in a work context, they could not be considered in deciding whether the definition of disability was met”.

In Cruickshank –v- A W Motorcast Limited [2002] IRLR 24 the applicant suffered severe asthma at work because of exposure to fumes.  The tribunal found he was not disabled within the meaning of the Act in that he had not established that the asthma had a substantial and long-term effect on his ability to carry out normal day-to-day activities.  The EAT however held that in assessing whether a disability has a substantial and long term effect on the ability to do every day tasks, it is not appropriate to confine the evaluation to the extent to which the applicant is disabled only in a normal day-to-day environment.

The applicant’s claim was she could not lift heavy boxes at work and suffered an exacerbation of back pain when she did so on 28 March 2000; also that she had pain when filing because it involved bending and reaching.

The tribunal accepted that during the period from February until end of April 2000 the applicant suffered back pain when she did filing for anything other than short periods ie in excess of ½ an hour and also she could not lift heavy boxes.  She would therefore have had difficulty bending and lifting heavy weights in her normal day-to-day activities also that in this period she found she had to walk more slowly uphill and upstairs and did not get up to dance when out socially.

5.3 The Substantial Condition

Mr J Morrison in the Goodwin case said the tribunal should look at what an applicant cannot do rather than what he/she can do.  In this case while the applicant claimed difficulties with certain things the only thing she could not do was lifting heavy weights.  In relation to dancing it was not clear whether she could not dance at all or could not dance in the manner she would normally have danced and therefore did not wish to get up to dance.

The guidance states the cumulative effects of an impairment are to be taken into account in assessing its seriousness, also the ability of a person to modify his behaviour to cope with an impairment may be of relevance in deciding whether it is “substantial”.  The evidence of the applicant’s mother indicated the applicant was careful of her back.

In  Elpe –v- Metropolitan Police Commissioner [2001] IRLR 605 the EAT emphasised that when looking at the difficulties an applicant has, the test is whether, looking at the evidence as a whole and not in relation to individual tasks, the impairment had had a substantial effect.

Looking at the evidence as a whole the tribunal was not satisfied the impairment had a substantial effect on the applicant’s day to day activities.

5.4 The Long Term Condition

The applicant’s condition at earliest began in December 1999 and on her own signed statement on 24 November 2000 had cleared up.  It did not therefore last 12 months.  The only question therefore was, were the effects likely to recur?  Unfortunately the applicant was involved in two further accidents – a road traffic accident in          February 2001 and a more serious accident in August 2001 when she fell backwards off a stool striking her back on a filing bay.

The question therefore must be were the effects likely to have recurred had she not been subsequently injured.  Her GP on examining her in February 2000 felt her symptoms were due to mechanical or muscular low back pain.  He prescribed anti-inflammatory analgesics and gave advice about back care.  In October 2000 she told him the pain could be brought on by prolonged standing or walking or lifting things.  This was not consistent with what she declared in writing on 24 November 2000.

The tribunal considered the reports of Mr R J Barr, Consultant Orthopaedic Surgeon, who examined the applicant on 22 March 2002 6-7 months after her fall and 6 months later on 10 September 2002.  (It had some concern at possible inaccuracies in relation to what the applicant would appear to have told Mr Barr about her work at Dunnes Stores eg “She had to lift heavy boxes and at times climb to reach various things”.  There was no evidence before the tribunal that these activities were regular or frequent.)  We noted his clinical findings on examination and his view that in relation to normal day to day activities, the only activity which he felt was limited was her ability to lift, carry or otherwise move every day objects in excess of 5-7 kg.

The report dated 4 August 2000, prior to the applicant’s two subsequent accidents, from Ms Claire McNally, Senior Physiotherapist, who treated the applicant from                   16 March 2000 to 18 April 2000 gave the following prognosis: “It is reasonable to assume that providing Sineen follows the advice given on posture and back care she should experience no long term symptoms following this acute episode”.  The tribunal accepted this as an accurate prognosis.  It was also clear from the evidence the applicant herself accepted it in November 2000 and probably in October when she started a part-time job with Boots replenishing shelves which would have involved lifting and bending.



The onus was on an applicant to show she had a disability within the terms of Section 1 of the Disability Discrimination Act 1995.  On the evidence before it the tribunal was not satisfied that, prior to her subsequent accidents, the applicant had a disability within the terms of Section 1.

6. Even if the tribunal had accepted the applicant had a disability within the terms of Section 1 it was not satisfied the evidence supported the applicant’s complaints that she was “picked upon” or treated less favourably by Peter Conlon after she told him about her back problem either in relation to her timekeeping or her work performance.  There were occasions prior to her informing Peter Conlon about her back problem when she was spoken to about being late eg on 13 December 1999, 1 and 8 February 2000 and at most two occasions after, on 14 and 16 February.  There was no complaint by him about her work performance until August 2000 and this was based on her failure to meet the required target in July and August.  The tribunal accepted however that the applicant may have felt she was being “picked upon” by Peter Conlon particularly after the meeting on 20 March 2000 when justifiably she was told the views she had expressed to others about the respondent company were not acceptable.  These views suggested she was not happy in her employment at that stage.  Also she was upset when Peter Conlon sent her to the store to look for missing credit notes after her transfer.  The tribunal was not satisfied however that either the reprimand on the 20 March 2000 or the direction given on 28 March 2000 were related to her having told Peter Conlon she had a back problem or that an employee who had not complained of a back problem would have been treated any differently.

7. The applicant’s claim for unfair dismissal
7.1 Article 126 Employment Rights (NI) Order 1996 provides: an employee has the right not to be unfairly dismissed.

Article 127(1)(c) provides that an employee is dismissed by his employer where the employee terminates the contract under which he is employed (with or without notice) in circumstances in which he is entitled to terminate it without notice by reason of the employer’s conduct. 

7.2 The essential elements of constructive dismissal are set out in Western Excavating (ECC) Limited –v- Sharp [1978] IRLR 27:
(i)
There must be a breach of contract going to the root of the contract or which shows the employer no longer intends to be bound by one or more essential terms of the contract.

(ii) It must be sufficient to justify the employee leaving immediately.

(iii) The employee must leave in response to the breach and without delay.

The question of constructive dismissal should be determined according to the terms of the contractual relationship and not in accordance with the test of “reasonable conduct by the employer” although reasonable or unreasonable behaviour on the part of the employer may point evidentially to a breach or non-breach.



7.3 Did the applicant resign in response to a significant breach of contract and if so what     was the breach?

7.4    The applicant in her letter of resignation said: “I am resigning because of the treatment   which I have received over a prolonged period, primarily from Mr Peter Conlon.  This treatment has made it impossible for me to continue in my job.  As you are aware it has also severely affected my health”.

7.5  Applicant’s counsel relied on breach of the implied term of the duty of trust and     confidence, that the continuing harassment and criticism by the respondent so undermined the applicant’s trust and confidence that she felt she had no option other than to resign.



7.6     She relied on the following:

(i) onset of criticism about her timekeeping – the tribunal was not satisfied this occurred as a result of her informing the respondent about her back problem or at all.

(ii) onset of criticism about her attitude – tribunal was satisfied that criticism was justified in respect of derogatory remarks made by applicant.

(iii) onset of criticism about her work performance – tribunal found that the only criticism was 21/22 August and was because of her failure to meet targets.

(iv) requirement she take unpaid time off to attend medical and physiotherapy appointments – in relation to medical appointments this applied to all employees, not just the applicant; in relation to physiotherapy the applicant’s evidence was that she was allowed time of to attend these other than first one.

(v) criticism of performance in front of other members of staff – evidence of this was that on 21 August 2000 Peter Conlon told her that her figures were very low, applicant told him she could not do any better and he said she needed to improve.  A meeting was called for the next day with Personnel to discuss the matter further with the applicant.

(vi) Demeaning her by requiring her to submit to training by a more junior employee – this was not accepted by the tribunal as being correct.

(vii) Renewed criticism in August by Peter Conlon – see comment at (iii) above; and the requiring of her to sign a caution or warning.  The tribunal accepted the applicant was asked to sign the document at the meeting on 22 August 2000.

(viii) Expectation that she be required to achieve targets never discussed or agreed with her – tribunal found applicant was not told a specific target but was aware there was a target and that she was not meeting it.

(ix) Failure of management to give any support or guidance to assist her in improvement of her work performance.  It is difficult to see what management could have done bearing in mind the applicant was doing a job for which she accepted she did not require training, which was said to be within her capabilities and which she had been doing for a considerable time.  She offered no explanation except to say she was doing her best and could not do any better.  Management did offer a lower target at the meeting on 23 August 2000.

7.7 Counsel also referred to the meeting on 20 March 2000.  The tribunal accepted the evidence that the applicant made the derogatory remarks and was the only employee to do so.  The tribunal was satisfied this meeting was not a disciplinary one in that the applicant was told that such remarks were not acceptable and nothing more.

7.8 Counsel suggested no account was taken of an increase in the applicant’s figures between the week ending 5 August 2000 and week ending 12 August 2000.  The tribunal noted however that while the applicant’s figures showed a slight increase they were still lower than those of other operators including operators who had started after her.


7.9 The tribunal accepted Peter Conlon did not wait till Paul Murphy had returned before calling a meeting to discuss the applicant’s performance with her. 

7.10 The tribunal also accepted that the applicant was not told the nature of the meeting on 22 August 2000 or offered the right to be accompanied.

8. Case law has confirmed there is an implied term in every contract that an employer would not act in such a way which was calculated or likely to damage seriously the relationship of trust and confidence between employer and employee.  [Court of Appeal in Woods –v-                   W M Car Service (Peterborough) Ltd 1982 IRLR 413].
Further the conduct does not need to be repudiatory in nature for there to be a breach of the implied term of trust and confidence.  It is enough if the conduct of the employer causes serious damage to the employment relationship.

The EAT in BBC –v- Beckett 1983 IRLR 43 accepted it can be a breach of contract of contract for an employer to impose a disciplinary sanction which is out of all proportion to the offence.  In Stanley Cole (Wainfleet) Ltd –v- Sheridan it was held that the unjustified imposition of a final written warning can amount to a repudiatory breach entitling an employee to resign.  The EAT in Post Office –v- Strange [1981] IRLR 515] held the failure by the employers to perform the contract by properly observing their own disciplinary procedures and action they took against the employee as a result amounted to a repudiation entitling the employee to treat contract as at an end.

9. The relevant findings of fact were:

In her letter of resignation the applicant said she was resigning because of the treatment she had received over a prolonged period, primarily from Peter Conlon.  The tribunal was not satisfied there was sufficient evidence to support the applicant’s allegation.  The applicant in her letter did not refer to the meetings on 22 August 2000 and 23 August 2000.

Peter Conlon and/or Colin Cavanagh called a meeting with the applicant to discuss her work performance prior to the return of her supervisor, Paul Murphy.  They did not tell the applicant the nature of the meeting or offer her the right to be accompanied.  She had to sign the record of the meeting which said further disciplinary action would be taken if her work performance did not improve.  On the following day, however, at the request of her father a further meeting was held.  The applicant was accompanied by her mother and Paul Murphy was present.  A lower target was offered to the applicant in an attempt to help her to improve her work performance.

9.1      The tribunal considered the above findings but was not satisfied in the circumstances  that they amounted to a significant breach of the implied term of trust and confidence sufficient to entitle the applicant to resign.

10. Had the tribunal taken the view there had been a significant breach it was not satisfied the applicant left in response to it and without delay.  The applicant’s evidence was that she made up her mind on 23 August 2000 she was not coming back but she did not resign until

      18 September 2000.  She put in certificates from her GP on 22 August 2000 and                       4 September 2000 which referred to debility.  She said in her evidence that she was “stressed out” and had been advised not to make a rash decision.  It was clear however that she started to look for alternative employment.  She commenced other employment on 2 October 2000, two weeks later.  The tribunal was satisfied she gave her resignation as soon as she had the prospect of other employment.

11.   The tribunal in light of facts found decided the applicant was not unfairly dismissed.
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