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DECISION

The unanimous decision of the tribunal is that the claimant’s complaint of victimisation discrimination is not well founded and accordingly it is dismissed.
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REASONS
1. In a decision dated 11 August 2005 (“the First Decision”), this tribunal adjudicated in respect of this case, and also in respect of two other cases.  In the First Decision, the tribunal decided that this tribunal did not have jurisdiction to entertain this case, because the act which was the basis for the claim in this case was an act which occurred in the Republic of Ireland.

2. The claimant appealed to the Court of Appeal.  That court decided that this tribunal was wrong on the jurisdiction issue and that this tribunal did indeed have jurisdiction to entertain the claim in this case.  Therefore, this case has now been remitted to this tribunal, and we have been directed to consider the merits of the claim.

3. The hearing of this remitted case was originally scheduled for 2 August 2006.  Unfortunately, the hearing could not take place on that date, because of the medical unfitness, on that date, of one of the members of this tribunal.  At the August hearing, there was no appearance by or on behalf of the respondent.  At that time, the claimant was pregnant and had an expected date of confinement which was then imminent.  In those circumstances, at the request of the claimant, the hearing was adjourned until 8 January 2007.

The facts

4. The claimant decided not to present any additional evidence at the 8 January 2007 hearing.  Instead, she was content to rely upon the evidence already given in this case, and on the findings of fact which are already set out in the First Decision.

5. It will be useful, at this stage, to repeat some of the relevant findings of fact, for ease of reference.

6. The claimant was employed by Mr Frank Sumner, in his small business in Strabane, for a brief period during 2001.  While she was employed there, the respondent to this claim, Mr Donal Gallagher, was also employed by Mr Sumner in that small business.  During the period of her employment with Mr Sumner, Mr Gallagher carried out two acts of sexual harassment against her, which constituted acts of unlawful sex discrimination within the meaning of the Sex Discrimination (Northern Ireland) Order 1976 (“the 1976 Order”).  The claimant’s employment with Mr Sumner came to an end on 30 May 2001.

7. On 22 September 2001, the claimant was working in Michael McBrearty’s Bar, in Lifford, County Donegal.  (At that time, she was not “working the double”, but the respondent thought she was).  The respondent came into the bar with his sister at 9.00pm on that date.  They had a drink.  At about 9.30pm, the respondent stood up and began to take flash photographs of the claimant at work.  He then left the bar.  The respondent took those photographs because he was annoyed at the fact that the claimant had commenced case reference No. 2345/01 (a separate case from the present case) against him.  (In case No.2345/01, the claimant had complained that Mr Gallagher had been guilty of acts of unlawful sex discrimination against her during the brief period when she had been employed by Mr Sumner).

The claim

8. In this case, the claimant has claimed that the taking of the photographs constituted an act of victimisation discrimination, and that this act of discrimination was unlawful, under the 1976 Order, for two reasons.

9. First, the claimant argued that the respondent was legally liable in respect of the relevant discrimination because of the provisions of Article 43 of the 1976 Order (which has to be read in conjunction with Article 42 of that Order).  However, at the hearing on 8 January 2007, Mr Wolfe, on behalf of the claimant, abandoned that aspect of her claim.

10. Secondly, the claimant asserted that the respondent was liable in respect of the victimisation discrimination because of Article 22A of the 1976 Order.  The Article 22A claim is the only claim now before the tribunal.

The key legislative provision

11. Article 22A of the 1976 Order is contained within Part III of that Order, is entitled “Relationships which have come to an end”, and is in the following terms:

“22A
(1)     This Article applies where - 

(a) there has been a relevant relationship between a woman and another person (“the relevant person”) and

(b) the relationship has come to an end (whether before or after the commencement of this Article).

(2) In this Article a “relevant relationship” is a relationship during the course of which an act of discrimination by one party to the relationship against the other party to it is unlawful under any preceding provision of this Part.

(3) It is unlawful for the relevant person to discriminate against the woman by subjecting her to a detriment where the discrimination arises out of and is closely connected to the relevant relationship”.

The arguments

12. Mr Wolfe helpfully provided us with a written submission (“the Submission”).  In the course of the hearing on 8 January, he amplified, refined and added to the arguments which are contained in the Submission.

13. The Submission provides a permanent record of Mr Wolfe’s arguments.  In those circumstances, it is unnecessary to provide comprehensive details, in this decision, of all of his arguments.  However, specific reference has been made to some of those arguments below, in explaining the conclusions of the tribunal.

The issues

14. The main issues are as follows:

(1) Does Article 22A(3) of the 1976 Order apply retrospectively?

(2) Was there a “relevant relationship” between the claimant and the respondent? 

(3) By taking the photographs, did the respondent discriminate (within the meaning of the 1976 Order) against the claimant?

(4) If so, did he subject her to a detriment (within the meaning of Article 22A) by doing so?

(5) If so, did that discrimination arise out of the relevant relationship and, if so, was it closely connected to that relationship?

15. Because of the conclusions which we have arrived at in relation to the retrospectivity issue, we do not need to arrive at conclusions in relation to the other issues which have been identified above.

The legal principles

16. The 1976 Order has to be construed in light of the requirements of the EU Equal Treatment Directive of 1976.

17. Part II of the 1976 Order defines the types of discrimination which are within the scope of that Order.  

18. Article 8 is contained within Part III of the Order.  Article 8 defines the type of discriminatory treatment by employers (against applicants and employees) which is unlawful under the Order.  (Article 8 creates a primary liability against an employer in respect of unlawful discrimination).  

19. Section 6 of the Sex Discrimination Act 1975 is cast in practically identical terms to the provisions of Article 8 of the 1976 Order.  Like Article 8(2), Section 6(2) of the 1975 Act makes it unlawful for a person “… in the case of a woman employed by him …” [our emphasis] to discriminate against her in various, specified, respects.  Until the House of Lords decision in 2003, in Rhys-Harper v Relaxion Group Plc [2003] ICR 867, it was generally believed that Section 6(2) of the 1975 Act did not provide protection in respect of any act of discrimination which took place after the termination of the relevant employee’s employment had ended.
20. In Coote v Granada Hospitality Ltd [1999] ICR 100, the context was as follows.  The claimant had taken an action for sex discrimination against the respondent prior to the date of termination of her employment.  After her employment had ended, she sought a reference from the respondent, which was refused.  She complained that, by refusing the reference, the respondent had unlawfully discriminated against her, contrary to Section 6(2) of the 1975 Act.  The employment tribunal decided that Section 6(2) did not apply in her case because the alleged act of discrimination had occurred after the termination of her employment.

21. Her claim was referred to the European Court of Justice for a ruling on the matter.  The ECJ ruled that the Equal Treatment Directive required Member States to introduce into their national legal systems such measures as were necessary to ensure judicial protection for workers whose employer, after the employment relationship has ended, refuses to provide references as a reaction to legal proceedings brought to enforce compliance with the principle of equal treatment within the meaning of that directive.

22. In the course of its judgement in that case, the ECJ also made the following points:

(1) In applying national law, in particular legislative provisions which were specially introduced in order to implement a directive, a national court is required to interpret its national law, so far as possible, in the light of the wording and the purpose of the directive, in order to achieve “… the result pursued by the third paragraph of Article 189 of the E.C. Treaty”.

(2) The Directive requires Member States to introduce into their national systems such measures as are necessary to ensure judicial protection for workers whose employer, after the employment relationship has ended, refuses to provide references as a reaction to legal proceedings which had been brought to enforce compliance with the principle of equal treatment (within the meaning of the Directive).

(3) The court also observed that the principle of effective judicial control, as laid down in Article 6 of the Directive, would be deprived of an essential part of its effectiveness if the protection which it provided did not cover measures which an employer might take as a reaction to legal proceedings brought by an employee with the aim of enforcing compliance with the principle of equal treatment.

23. Prior to the enactment of Section 20A of the Sex Discrimination Act 1975, it seems to have been generally believed that an employee would face problems in establishing liability, under the 1975 Act, in respect of any act of victimisation discrimination which might occur after the termination of her contract of employment.  However, as a result of the decision of the House of Lords in Relaxion, it is now clear that this view of the law was incorrect.
24. That was the background to the enactment of Section 20A of the 1975 Act.  That section, as originally enacted, was cast in practically identical terms to the provisions of Article 22A of the 1976 Order.  Indeed, it is clear that Article 22A of the 1976 Order was intended to replicate the effect of Section 20A of the 1975 Act (as originally enacted).

25. Section 20A, as originally enacted, was inserted into the 1975 Act by the Sex Discrimination Act 1975 (Amendment) Regulations 2003 (SI 2003 No.1657), which was laid before Parliament on 27 June 2003, and which came into force on 19 July 2003.  (Judgement in the House of Lords decision in Relaxion was given on 19 June 2003).

26. Article 22A was inserted into the 1976 Order by Regulation 2 of the Sex Discrimination Order 1976 (Amendment) Regulations (Northern Ireland) 2004 [SR 2004 No.172], which came into effect on 28 April 2004.

27. In the course of his written Submission, Mr Wolfe has drawn our attention to the commentary in “Harvey on Industrial Relations and Employment Law” (“Harvey”), at Division Q.  As Harvey makes clear, the relevant provision of the new Section 20A was inserted (as part of a general review of discrimination law) in the light of the Directive, for the purpose of rectifying what was considered, at the time it was proposed, to be a gap in the legislation.  However, as Harvey points out:

“Ironically, just as this special coverage of such discrimination was being enacted, the House of Lords held [in Relaxion] (applying a more purposive interpretation) that there was no such gap and that the existing provision could apply to post-termination conduct provided that there was a “substantive connection”  between it and the employment relationship …”

28. Section 27A of the Race Relations Act 1976 is, in all material respects, practically identical to the provisions of Section 20A of the 1975 Act, as originally enacted.  (Therefore, Section 27A of the 1976 Act is practically identical to the provisions of Article 22A of the 1976 Order).

29. However, the relevant addition to the 1976 Act was not made on the basis of any apprehension that such legislative change was necessary for the purpose of remedying previous failures to comply with EU legislation.

30. The context of South East Essex College v Abegaze [2006] ICR 468 was as follows.  The appellant college, the claimant’s former employer, wrote a letter to the claimant’s employer in 2001.  That letter gave information about the claimant which he alleged was incorrect and detrimental to him.  Section 27A of the 1976 Act came into operation on 19 July 2003.  On 12 January 2004, the claimant brought a complaint against the college, of discrimination and victimisation contrary to the Race Relations Act 1976.  In preliminary proceedings, the employment tribunal, referring to Section 27A of the 1976 Act, held that the claim was not misconceived.  The college appealed against that decision.  On appeal, the college contended that Section 27A of the 1976 Act could not apply to the claimant’s complaint as that section had not come into operation until 19 July 2003.

31. That appeal was allowed by the Employment Appeal Tribunal.  According to the EAT, Section 27A could not be applied retrospectively to an alleged act of discrimination which had taken place before that section had come into effect.  Therefore, the writing of the letter was not unlawful at the time it was written and it could not form the basis of a complaint.

32. It is appropriate to consider the Abegaze decision in the light of the rules of interpretation which generally apply in construing legislation in the United Kingdom.  These matters are dealt with at paragraphs 1283 to 1288 of Volume 44(1) of “Halsbury’s Laws of England”, Fourth Edition Reissue.  As is made clear at paragraph 1283 of that volume, an amending enactment is generally presumed to change the relevant law only from the time of that enactment’s commencement.  However an amending enactment may say, expressly or by implication, that its effect is retrospective.  On the other hand, a declaratory enactment, since it does not change the relevant law, operates from the commencement of that law.
Our conclusions

33. Mr Wolfe argued that the tribunal should decline to follow the Abegaze decision, for a number of reasons.  First, we were not bound by Abegaze.  Secondly, that decision was distinguishable, because Abegaze was not dealing with a provision which had been enacted for the purpose of addressing a previous mismatch between previously applicable European law requirements on the one hand, and the previously applicable provisions of United Kingdom legislation on the other hand.  Thirdly, Article 22A of the 1976 Order was essentially a declaratory enactment.  Fourthly, Article 22A(1)(b) made it clear that Article 22A could apply even if the relevant relationship had already come to an end prior to the date of coming into operation of Article 22A.
34. Those arguments were presented with Mr Wolfe’s usual clarity.  However, in the end, we were left unpersuaded, because of the following reasons and considerations.

35. In Relaxion, the House of Lords declared the law as it is now deemed always to have been.  The effect of the decision of the House in that case is to remove any basis for alleging that the 1976 Order (prior to the enactment of Article 22A) had failed to meet the requirements of the Equal Treatment Directive in the respects highlighted by the European Court of Justice in its judgement in Coote.  (See paragraphs 22 and 23 above).

36. There is nothing in the detailed wording, structure or legislative context of Article 22A to indicate that it is merely declaratory in nature (as distinct from creating new statutory law).

37. Paragraph (1) of Article 22A imposes a necessary but insufficient condition for the applicability of the prohibition which is imposed by that article.  Paragraph 1(1) explicitly provides that this preliminary condition can be met even if the relevant relationship has already come to an end prior to the date of coming into operation of Article 22A.  

38. Paragraph (3) of the same Article (which contains the actual prohibition) could easily have explicitly provided that the actual prohibition was to be applicable even if the act complained of was an act which had been carried out prior to the coming into operation of the Article.  However, paragraph (3) contains no such explicit provision.

39. We see no relevant point of distinction between the situation which provided the factual context of the Abegaze decision and the situation which provides the factual context of this particular case.  

40. In our view, the reasoning of the Employment Appeal Tribunal in Abegaze is persuasive.  Accordingly, we consider it to be appropriate to apply that reasoning in the circumstances of this case.  Furthermore, the general presumption against retrospectivity is relevant in the context of the interpretation of Article 22A.
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