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Introduction

The Equality Commission for Northern Ireland (“The Commission”) has responsibility for the legislation on equal pay, sex discrimination, disability discrimination, fair employment and treatment, race relations, sexual orientation and the public sector statutory duty.  The aim of the Commission is to promote respect for diversity, eliminate discrimination and achieve equality of opportunity for all. The Equality Commission has a general duty to keep equality legislation in Northern Ireland under review and to advise Government on recommendations for change.


The Commission welcomes the opportunity to respond to the proposals contained in the Consultation Document ‘Promoting Equality of Opportunity: Prohibiting Age Discrimination in Employment and Training’. It welcomes the opportunity to engage in a wide ranging debate on the social policy implications of age discrimination legislation in employment and training in Northern Ireland. This debate encompasses issues of protection of older workers and the decoupling of those issues from controversy around the ‘pensions crisis’. It also should involve a more wide ranging debate than contained in this Consultation Document on issues of protection of younger workers. 

Contrast between Issues in Great Britain and Northern Ireland

In responding to this consultation the Commission is conscious that there has been a recent consultation carried out in Great Britain in relation to age discrimination. We anticipate that the approach adopted in Northern Ireland will differ in some respects from that which was proposed in Age Matters for Great Britain. This is for a number of reasons:

· There has been a different historical development and experience of anti-discrimination legislation in Northern Ireland in response to the particular political and social histories of this jurisdiction. Indeed in the introduction to White Paper Partnership for Equality in 1998, the then Secretary of State for Northern Ireland, Dr Mo Mowlam, stated that the ‘proposals relate to the particular circumstances of Northern Ireland and do not carry implications for equal opportunities and race relations strategies in the different context of Great Britain’.

· Section 75, Northern Ireland Act 1998 places a duty on public authorities to have due regard to the need to promote equality of opportunity inter alia between persons of different age.  Schedule 9 of the Northern Ireland Act 1998 subsequently deals with the enforcement of the duties under s75. As equality and employment matters are devolved matters under the Northern Ireland Act 1998 any policy or legislative proposals concerning age and employment matters must be subjected to the statutory duty and the corresponding equality scheme of the sponsoring government department, including the need to carry out an equality impact assessment. This will no doubt be a different process to that which was carried out in Great Britain and may lead to different outcomes.

· The Northern Ireland Human Rights Commission is currently developing proposals for a Bill of Rights for Northern Ireland to be presented to the Secretary of State. This comes directly from the Good Friday Agreement and the Northern Ireland Act 1998 and, as currently drafted, incorporates a separate equality chapter. This equality chapter includes age as a ground for protection against discrimination.

· The development of a Single Equality Act for Northern Ireland was given high priority by the Northern Ireland Executive in its first Programme for Government
 and it remains a priority within the political parties. This has been recognised by the ‘direct rule’ administration which is continuing to progress work on the Act. Should a similar timescale, as proposed in the Age Matters consultation in Great Britain,
 be proposed for Northern Ireland, it will be necessary to consider this in context of the proposals and current commitments for a Single Equality Act. It aims to harmonise equality law across all the grounds and build a comprehensive body of law dealing with unlawful discrimination in all its forms. 
 This will necessitate a consideration of issues including age discrimination in goods, facilities, services, education and housing, and in all forms of social advantages and social protections. Specific issues relevant to age discrimination include the use of ‘reasonable accommodation’ in such cases and issues of the monitoring of workforces for age profiling purposes.

It therefore remains the case that, although there are many similarities in the protection from discrimination in both jurisdictions, the development of equality law in Northern Ireland will differ significantly from that that develops in Great Britain, reflecting different contexts.

Background

The Commission has produced a number of recent documents on proposals for a Single Equality Act for Northern Ireland. These include recommendations on age discrimination. They should be read together with this response. They are available on our website: www.equalityni.org

· Position Paper on the Single Equality Bill, published in October 2001(58pp)

· Single Equality Bill - Further Considerations: February 2002 (13pp)

· Equality Legislative Reform: Implementation of the European Directives, July 2002 (14pp)

· Position Paper: Update on the Single Equality Act: Autumn 2002(43pp)
· Response to OFMDFM Consultation Paper on the Implementation of EU Equality Obligations in Northern Ireland: April 2003 (149kb, 40 pages)

· Response to Equality and Diversity – The Way Ahead: January 2003 (13pp)

· Response to the Odysseus Trust (Lord Lester) Draft Equality Bill 2002: January 2003 (12pp)
We have replicated some of the recommendations that appear in these reports where appropriate.

Use of ECA Regulations

The Commission is mindful that Article 8(1) of the Directive provides for the enactment of more favourable provisions to the minimum standards of the Directive. It is the Commission’s view that age legislation, introduced either by regulations or primary legislation, should be made in the historical context of having strong anti-discrimination legislation in the UK for the past quarter of a century. As such we would recommend that the opportunity is taken to bring in an anti-discrimination regime which follows current best practice in other areas of equality law.

The Commission believes that the use of ECA Regulations will inevitably limit the opportunities for debate and amendment which would have been possible had primary legislation been proposed. As the Government proposes to wait until 1 October 2006 to implement the changes, we can see no reasons for not proceeding with primary legislation. There is no obligation to use the ECA, by way of Regulations, to implement the obligations in the Framework Directive. Indeed, the Commission considers that the Government should include in its EQIA an assessment of the potential ‘adverse impact’ of using this legislative mechanism. As stated by Lord Hoffman in ex parte Imperial Tobacco Ltd,
 use of ECA Regulations is a “matter of domestic convenience.” A means of mitigating or providing an alternative to the ‘restrictive’ effects of the use of Regulations is to use primary legislation instead. The Commission notes with concern that this option is not seriously considered in the Consultation Document or the EQIA. Indeed the Consultation Document weighs heavily on the need to create culture changes in organisations and society generally in regard to age discrimination. We believe that a full debate, via the primary legislative route, would allow for such a wider discussion of the issues and be a better way to build consensus on the way forward. We would, however, still wish to see a ‘best practice’ approach to Regulations should this be the option followed.

In Northern Ireland we have a commitment to achieving a Single Equality Act (SEA) which will harmonise legislation to the best of existing standards, comply with international obligations and take a comparative ‘best practice’ approach towards experience in other jurisdictions.  It is important that the use of Regulations does not pre-empt a full and far ranging debate on the SEA in Northern Ireland.  The Commission is particularly concerned that the timetable for implementation of the age aspects of the Framework Directive overlaps with that of the SEA. These proposals once again invoke the minimalist definitions of the Framework Directive. It would appear to be very difficult not to pre-empt a full and far ranging debate on the SEA in Northern Ireland by legislating in 2006 by way of Regulations and on the basis of the minimalist definitions already utilised in other implementing regulations. In relation to the Regulations already proposed for other areas of discrimination law, both in Great Britain and Northern Ireland, whilst they represent an advance in anti-discrimination law, they do not do so uniformly. This has and will continue to create a certain amount of confusion. We consider this to be a serious flaw in the Regulations approach. 

We note that the consultation has not addressed a number of the Directive’s provisions including standing for associations, organisations and other legal entities to litigate on equality issues and stronger sanctions to be imposed on those who discriminate. They have not also fully addressed provisions in the Directives concerning the dissemination of information, social dialogue and dialogue with NGOs. It is submitted that these should have been addressed, taking a ‘best practice’ approach to them.

Operation of the Statutory Equality Duty

As stated above, section 75 of the Northern Ireland Act 1998 places a duty on public authorities to have due regard to the need to promote equality of opportunity, inter alia between persons of different age.  The Commission has a duty in respect to the approval of statutory equality schemes prepared by public authorities and in giving guidance to them in the preparation of their schemes and on conducting equality impact assessments. We have an additional role in investigating complaints
 regarding the failure of public authorities to follow their approved schemes. The statutory equality duty provides a framework which places mainstreaming of equality considerations at the heart of public authorities’ policies and functions. This involves a number of positive approaches and outcomes:

· It creates a culture change within public authorities by opening them up to equality considerations and focussing on the effects of policy decisions.

· It is a means of identifying and removing barriers without having to launch discrimination claims either in the tribunals or county court. 

· It promotes communication between public authorities, constituency groups and beyond. 

· It focuses more clearly at the issues of equality of outcome.

· It creates a greater consensus on what are important priorities in the delivery of services and other functions of public authorities including employment issues. 

A Wide Social Policy Debate

Older Workers

The Commission is aware of research that was conducted into the situation of older people by OFMDFM’s Equality Directorate Research Branch.
 The research provides some information on those in the older age group who are economically active and those who are economically inactive, for example that the Summer 2003 Labour Force Survey provides that “the vast majority of the population of pension age and over (60+ females/ 65+ males) were economically inactive (91%)”
  and that “[approximately 61% of the economically inactive are aged 50 and above.”
 The Commission recommends that detailed research into the situation of older people is undertaken so as to be able to measure impacts on policy options in relation to the current proposals and those in the future including the SEA. 

Age Discrimination and Pensions 

The Commission is aware of the current debate regarding pensions and retirement. We are conscious that there exists a serious ‘crisis’ in pensions. In March 2003 we responded to the consultation on pensions ‘Simplicity, Security and Choice’. In this response we set out our view that the crisis in pensions derived from issues related to, for example, the fact that the basic State pension represents a declining percentage of average earnings, the loss of confidence arising from large scale fraud e.g. the Maxwell scandal, and the mis-selling of private pension policies in the late 1980s and early 1990s. This has been compounded by the sharp decline in share prices from which many investment pensions derive their value. 

We voiced our concerns at the approach of the Pensions Green Paper to link assumptions that older people wish to work longer with the view that it is ageism, in the main, that prevents them from doing so. This approach raises the suspicion and fear that the Government’s proposals are backed up with a desire to force people to work longer. Indeed in our response we stated that:

‘research for Northern Ireland suggests there is no great demand for the opportunity to work past retirement age.  We consider that government is overstating the interest in - and willingness to take up this option.  In a recently concluded focus groups exercise there was support for the abolition of compulsory retirement but alongside this a very strong feeling amongst participants that if others wanted to do this they should be allowed to but they personally wanted the right to retire earlier with a decent pension.’

The Commission continues to be concerned about linking the crisis in pensions and the objective of tackling age related discrimination. We feel that this linkage will undermine the credibility of policies to combat ageism. In sum, whilst we are not convinced that people do indeed wish to retire at an older age, we believe that people should be given free choice to do so. There should, however, be no question of persons having to work because of policy failure elsewhere. In the words of the current Minister in Great Britain ‘it’s not work ‘til you drop, but choose when you stop’. 

Young Workers

The Commission is also concerned that there are few statistics to rely on in relation to younger workers and trainees in Northern Ireland. Given that the consultation focuses much attention on the question as to whether to allow Article 6 justifications for discrimination, the Commission is concerned that the lack of data creates a difficulty in ascertaining the best approach. The Commission is concerned that the Consultation Document deals almost exclusively with issues on older workers. The Framework Directive, and any resultant implementing legislation, applies as much to younger workers and trainees. The Commission would have welcomed more discussion and examples of scenarios in which younger workers and trainees would be protected and a clear commitment to the effective implementation of the Directive in terms of protecting young workers and trainees.
The Commission wishes to see the debate in this area of social policy reaffirm that the proposals are not about limiting the choice for people to retire at the current state retirement age and that any abolition of age related discrimination will not constrain the choice that people have when deciding to disengage or retire fully from work. On the other hand, the Commission is equally concerned that the Consultation Document barely enters into a social policy debate about the implications of age discrimination legislation for younger workers. Pay differentials and health and safety standards based on gender have been targets of the application of European Union equality law to issues of gender discrimination. The Commission is of the view that a similar debate should be enjoined on issues of age discrimination against younger workers so that the Directive is fully and effectively implemented.

The Commission is therefore concerned at the use of ECA Regulations in the implementation of the ‘age’ dimensions to the Framework Directive and it is not satisfied that all aspects of the Directive will be fully implemented through the proposals in the Consultation paper It recommends the value of ‘equality impact assessment’ in accordance with the spirit of the statutory equality duty in Northern Ireland. It is concerned that social policy issues on the ‘pensions crisis’ should be divorced from the desire to combat age discrimination in employment. It is also concerned that little attention appears to be paid in these proposals to the situation of younger workers and trainees.

Chapter 4: Key Equality Concepts

Definitions of Discrimination

Direct Discrimination

The Commission notes that the Consultation Document does not propose a specific definition for ‘direct discrimination’.
 The Commission has consistently proposed a definition based on the principle of ‘disadvantage on the grounds of’ a prohibited factor. The Commission is particularly concerned that the ‘less favourable treatment’ approach adopted in other implementing Regulations is inappropriate for age discrimination cases. Particularly in relation to age discrimination, the Commission is concerned that litigation will degenerate into a debate about comparators rather than the identification of whether ‘age’ has been used in a discriminatory fashion. Hence it would wish to see a wide-ranging discussion on a common definition for direct discrimination which acknowledges these difficulties.

The Commission is particularly concerned at the use of a ‘less favourable treatment’ approach to direct discrimination on grounds of age and recommends the ‘disadvantage on the grounds of ...’ approach which it has consistently supported.
Indirect Discrimination 

The Commission is unclear how the concept of indirect discrimination will operate in relation to age discrimination. The Consultative Document explains that “it puts people of a particular age at a particular

disadvantage”.
 Earlier, it is explained as being “when a policy or practice applies to everyone but causes disadvantage to a certain group (such as younger or older people)”.
 The point is being made that further thought needs to be given to the definition of ‘age’ for the purposes of the Directive and its implementation. In other areas of equality law, particular ‘groups’ can be identified. This is not obviously the case in relation to age discrimination, although protection directed at older or younger workers can be anticipated. The Commission has consistently stated that ‘reasonable accommodation’ is a concept of universal application. It considers it to be particularly appropriate in relation to age discrimination and may be of more practical use than indirect discrimination in some circumstances.

The Commission has consistently taken the view that the definition of indirect discrimination set down as a minimum standard in the Race and Framework Directives, whilst welcome as a move away from a statistical approach, sets out a weak test of objective justification, as compared with established gender equality law. Both in the interests of a common approach within single equality legislation, and to ensure the strategic value of the indirect discrimination principle, it is essential that the test of objective justification is based on a ‘necessary’ rather than ‘legitimate’ aim test and that the ‘means’ test in the Regulations reflects the wording of the Framework Directive, ie ‘appropriate and necessary’.

The Commission is concerned that a definition of indirect discrimination is proposed which is both diluted from the terms of the Framework Directive and from the established definition in gender employment equality law. The Commission recommends a definition which properly reflects both standards.

Other key equality concepts

The Commission has established stances on issues such as harassment, victimisation and genuine occupational requirements and is generally satisfied about the proposals on these matters in the Consultation Document. The Commission welcomes the use of the Directive’s definition in relation to positive action, as being a valuable advance on the more limited approach previously taken to this issue, although it anticipates that single equality legislation will set out a more extensive regime. The Commission remains concerned that there are no proposals in this chapter on the ‘Defence of Rights’ in Article 9 of the Directive in relation to standing for associations to bring cases in their own names on behalf of named complainants. It is also concerned that the opportunity provided by Article 17, ‘Sanctions’, has not been taken to develop a genuinely ‘effective, proportionate and dissuasive’ system of sanctions.

The Commission welcomes the intention to give it the same powers over issues of age discrimination in employment and training as it enjoys over issues of discrimination on grounds of sexual orientation in employment and training. In particular, the Commission welcomes the inclusion in the powers under the Sexual Orientation Regulations of the power to give legal assistance to individuals in relevant tribunal and County Court proceedings. However it is noted that the Commission’s powers under the Sexual Orientation Regulations do not extend to the power to conduct formal investigations or to take action against discriminatory advertising. The Commission considers these powers to be essential to the full utilisation of this enforcement powers. It does not accept that these matters are not ‘related matters’ within the meaning on the European Communities Act 1972 and would wish to see these powers being included in any regulations implementing the ‘age’ aspects of the Framework Directive. In any event, the Commission would wish to see these powers made available to it in the SEA or any legislation enacted prior to the SEA which maintains consistency across the regimes for which the Commission is responsible.

The Commission has long-standing positions on key equality concepts. It remains concerned that aspects of the Framework Directive are not being implemented and that standards long accepted in gender employment equality law are being diluted. It welcomes the inclusion in the Consultation Document of a range of powers for the Commission in respect of age discrimination in employment similar to those included in Sexual Orientation Regulations. It remains concerned that these do not include powers of formal investigation or over discriminatory advertising and calls upon the OFMDFM to ensure that these powers are included in any Regulations enacted to implement the ‘age’ aspects of the Framework Directive.

Chapter 5: Outlawing Age Discrimination

Scope

Vocational Guidance and Training

The Directive applies to ‘access to all types of vocational guidance, vocational training, advanced vocational training and retraining, including ‘practical work experience’.  The Commission recommends that all practical work experience is covered within the legislation and not only that which fits a person for a particular job or occupation. We are aware that people may undertake placements to get general experience and, whilst this is not for a particular job, access to it may lead to employment opportunities. We feel that there should be no distinction between those undertaking practical work experience to fit them for a particular job or occupation and others undertaking general ‘practical work experience’.

The Commission notes that the Consultation Document does not give any practical examples of how its proposals will operate in the further and higher education sectors. It is not clear whether all adult education will be covered including community based training or non-accredited education. We recommend that all further and adult education is covered, from where ever it emanates.

We are aware that current definitions of vocational training do not cover all education for employment. The Commission would welcome a clearer definition setting out that vocational training for the purposes of the EU Directives will include training for professions, trade and employment generally. 

We are aware of the approach taken in the Republic of Ireland to defining vocational work as ‘any system of instruction which enables a person being instructed to acquire, maintain, bring up to date or perfect the knowledge or technical capacity required for the carrying out of an occupational activity and which may be considered as exclusively concerned with training for such an activity.’
 We recommend the adoption of such a functional definition, although we do not agree that it should include the word ‘exclusively’.

The Commission therefore recommends that a wide approach be taken to the coverage by the Regulations of all aspects of further, higher and adult education and of vocational training.

Voluntary work

We note that the Consultation Document states that voluntary work will not be covered by the proposed Regulations. It is the Commission’s view that certain voluntary work when related to vocational training is within the scope of the Directive
 and this issue should be reviewed again. Many ‘voluntary’ placements lead to training contracts and/or employment. Discrimination in such voluntary relationships may therefore bring about discrimination in recruitment into training and employment contracts. The Commission is also satisfied that certain forms of voluntary work involves such a close relationship with the voluntary group as to amount to a ‘contract to perform personal services’ for that group. The Commission has considered the issue of volunteers and an extension of the law in all areas to cover certain volunteers. We believe that it would be appropriate for the implementing Regulations to make clear that certain ‘voluntary’ relationships have a sufficient degree of permanence to amount to a form of employment relationship within the meaning of the Framework Directive. 

The Commission recommends that the proposed Regulations should be more explicit about what constitutes a ‘voluntary’ relationship which is capable of involving legal rights and responsibilities. 

Justifying Differences of Treatment

We note that there is a commitment in the Consultation Document that age discrimination will be outlawed and that decisions should be based upon merit and competence although there may be exceptional circumstances when difference of treatment may be justified. 

Article 6 of the Framework Directive provides:-
“Justification of differences of treatment on grounds of age

1. Notwithstanding Article 2(2), Member States may provide that differences of treatment on grounds of age shall not constitute discrimination, if, within the context of national law, they are objectively and reasonably justified by a legitimate aim, including legitimate employment policy, labour market and vocational training objectives, and if the means of achieving that aim are appropriate and necessary.

Such differences of treatment may include, among others:

(a) the setting of special conditions on access to employment and vocational training, employment and occupation, including dismissal and remuneration conditions, for young people, older workers and persons with caring responsibilities in order to promote their vocational integration or ensure their protection;

(b) the fixing of minimum conditions of age, professional experience or 
seniority in service for access to employment or to certain advantages linked to employment;

(c) the fixing of a maximum age for recruitment which is based on the training requirements of the post in question or the need for a reasonable period of employment before retirement.”

The Commission accepts that ‘differences in treatment on grounds of age’, under Article 6, must be ‘objectively and reasonably justified by a legitimate aim’. Particularly in the context of ‘age’ being recognised in the European Union Charter of Fundamental Rights
 as being a ‘non-discrimination’ ground, the Commission is happy to note that such justifications are seen to require ‘exceptional circumstances’. The list of specific aims set out in §5.20, namely:-

a. health, welfare and safety 

b. facilitation of employment planning 

c. the particular training requirements of the post in question 

d. encouraging and rewarding loyalty;

e. the need for a reasonable period of employment before retirement 

f. financial planning.

The Commission has a number of concerns about the operation of these ‘exceptional circumstances’ criteria. The Commission has no objection to the exceptional use of ‘health, welfare and safety’ as a relevant criterion. The Commission would not wish to see genuine ‘health and safety’ protection for older or younger workers removed. However, the advent of sex equality law at the European level required a re-examination of safety measures, particularly in relation to night work, for women. The Commission would therefore wish to see such a re-examination of health and safety protection at both European and local levels to ensure that such protections remain appropriate and proportionate. It is also the case that insurance companies frequently use ‘health and safety’ assumptions to place older persons at a significant disadvantage. They also use ‘safety’ criteria as a justification for high insurance premiums on younger people. There is therefore a danger that, by not extending the scope of the Regulations to include employment-related insurance services, employers may be find it necessary to exclude older and younger workers from some occupations, eg those entailing driving, or require the use of a car either get to work or during the course of employment. This is also a matter for consideration in relation to proposals for the SEA.

The Commission has a second concern that ‘encouraging and rewarding loyalty’ is claimed to be ‘exceptional’. The Commission believes that a delicate balance must be struck between basic aspects of ‘loyalty rewards’ such as incremental payment systems, which may be ‘appropriate and necessary’ means to achieve this aim and widespread use of seniority systems, which may not. Thirdly, the Commission is unconvinced by the aim of “financial planning” as the basis of justification of age discrimination in exceptional circumstances. It notes that this criterion was not included in the ‘Age Matters’ consultation in Great Britain. These exceptions must be available to employers and providers of training. The European Court of Justice has not accepted financial grounds as a reason for discrimination, although the ‘financial equilibrium’ of pension and welfare schemes can be a relevant consideration. The Commission would therefore wish to see a clearer articulation of the rationale behind the inclusion of this ground and the circumstances in which it might be invoked.

Fourthly, the Commission is also concerned at more wide ranging justifications “where … legislation necessarily continues to specify age limits”.
 The Commission presumes that the above-mentioned criteria will be used to determine whether, in exceptional circumstances, such legislative provisions must ‘necessarily’ be maintained. An example given in the Consultation Document is the National Minimum Wage (NMW).
 The Commission has a well-established position of opposition to differentials in the NMW based on age. The Commission would expect a serious debate on the continuing viability of such legislative provisions, mindful, as the Consultation Document states, that legislative provisions contrary to the principle of equal treatment must be abolished.
 More generally, the Commission is unsure as to whether it intended to use the criteria articulated in §5.20 as the basis for  the scrutiny of legislative provisions or whether there will be recourse to wider criteria in Article 6 which have not been included in §5.20. The Commission presumes that the EQIA on more specific proposals will include consideration of alternatives to and mitigation of age-related legislative measures.

The Commission is satisfied with the use of some of these criteria as exceptional circumstances. However, the Commission considers that health and safety protection for younger workers require sensitive re-examination. It is concerned that the use of ‘health, welfare and safety’ in the absence of the coverage of employment-related insurance services may result in discrimination against older and younger workers.  It is of the view that the ‘exceptional’ use of a ‘loyalty’ criterion needs to be more clearly delineated. The Commission is unconvinced by the use of a ‘financial planning’ ground and requires further clarification of the rationale for its inclusion. The Commission also has reservations about the proposed approach to the review of legislative provisions which at present include age-related criteria and would wish to see a thorough EQIA on more specific proposals involving the invocation of Article 6 exceptions.

Chapter 6: Retirement Age

The Commission accepts that compulsory retiring ages should be made unlawful. There may be circumstances in which a particular employer could justify a mandatory retiring age for a particular post but this should be difficult to achieve. The Commission doubts the value of a ‘default’ retiring age of 70. In light of the statutory equality duty, the Commission is of the view that the use of a ‘default age’ would create significant adverse impact not just on grounds of age but also grounds of disability and gender. The Commission accepts that there can be ‘indignities’ involved in a competency based approach to retirement. Nonetheless there is greater indignity in being dismissed purely on grounds of age. The Commission considers that a competency-based approach, combined with the application of the principle of ‘reasonable accommodation’ to age discrimination, will encourage facilitation of orderly retirement through revised and reduced responsibilities, flexible working etc. In particular, the Commission would welcome a system based on worker choice and the worker’s financial circumstances. Indeed we would welcome an approach that had at its heart a drive for greater ‘flexibility in choice’ and phased withdrawal for the labour market. This we believe can be achieved with the combined approach of non-discrimination, reasonable accommodation and affirmative/positive action, which will provide a proper alternative to a ‘default age’.

The Commission does not support a ‘default’ retiring age and recommends that retirement be based on competency, worker choice and the worker’s financial circumstances.

Chapters 7 and 8: Unfair Dismissal and Statutory Redundancy Payments

The Commission would wish to see consistency between the age discrimination provisions which implement the Framework Directive and any age-related aspects of unfair dismissal and redundancy law. The Commission welcomes the proposal to make ‘normal retirement age’ a potentially fair reason for dismissal rather than an absolute bar to an unfair dismissal claim as at present.
 This reform will, at least, allow scrutiny of retirement dismissals. The Commission can see no reason why this reform cannot take place immediately giving older workers some degree of protection between now and 2006. However, the Commission considers it inconsistent to reject a ‘default’ age of 70 in the discrimination proposals and accept a normal retirement age of 70 as a ‘default age’ in the unfair dismissal proposals. While welcoming a significant reform, from what was, and still is, a draconian situation, the Commission would prefer a consistent shift to a competency based approach in both equality and employment law.

The Commission welcomes the proposed harmonisation of the formula of weeks’ pay per years’ of service in the calculation of the basic award in unfair dismissal compensation. However, the Commission is of the view, given the particular difficulties of older workers in the labour market, that the differential between one week’s wages until 40 and one and a half week’s wages above that age, in the calculation of a basic award and of redundancy payments, continues to be justified. Clearly the calculation itself is based on seniority. The Commission considers that all aspects of seniority systems require careful analysis in order to establish where the dividing line lies between permissible and impermissible seniority criteria. Indeed, there are also issues of indirect sex discrimination in relation to these matters. The Commission accepts that there is a link between the calculation of a basic award and that of a redundancy payment and that the Consultation Document rationalises length of service in the latter calculation on the basis of the ‘extent of that employee’s past commitment to the business.’ Such is clearly a permissible basis for justifying the use of seniority in these circumstances. The Commission is however unconvinced by the retention of a 20 year cap on the number of years included in the basic award calculation. 

The Commission’s response to the proposals on statutory redundancy payments follows on from those set out above on unfair dismissal reform. In this chapter, we are convinced that there is not a need for a ‘default’ age in relation to redundancy payments. The Commission also approves of proposed amendments in relation to service under 18 and the tapering of payments leading up to the normal retirement age. Once again, the Commission would wish to preserve the ‘week and a half’ formula for workers over 40 and not have an upper limit of 20 years’ service. Again, the Commission considers that these reforms are so self-evident that they should be made as soon as possible rather than in 3 years’ time.

The Commission is of the view that some proposed reforms, such as ‘normal retirement age’ as a potentially fair reason for dismissal and the removal of a minimum age for redundancy payments as being so self-evident that they should be introduced immediately. The Commission is not in favour of a ‘default age’ in relation to unfair dismissal and redundancy payment protection. It approves of some of the reforms in calculation of redundancy payments but not the distinction in weeks’ wages between workers who are 40 or above and in the retention of a maximum number of weeks’ wages in the calculation.

Chapter 9: Recruitment, Selection and Promotion

The Commission has concerns about any justification for age-based recruitment, even in the exceptional situations which the Consultation Document envisages. It is not necessary to adopt every derogation provided for in the Directive. If there is no ‘default age’ in the age discrimination provisions, on what basis can a ‘decent interval’ for training etc be calculated? If the applicant is competent to do the job, subject to training, at the recruitment stage, why should s/he be any less so after a training programme has been completed? Such presumptions are based on stereotypes and, in this context, any age-related recruitment programmes should be justified only in the most exceptional circumstances.

The Commission can only see exceptional circumstances in which in any justification for ‘age-based’ criteria in recruitment, selection and promotion could be maintained.

Chapter 10: Pay and Non-pay benefits

As stated above, the Commission accepts that ‘loyalty’ is a permissible basis upon which some working conditions and pay and non-pay benefits can be made. However, an approach which relies on a ‘legitimate aim’ test in the objective justification of indirect discrimination, when ‘rewarding loyalty’ is articulated as being legitimate, undermines a serious analysis of the circumstances in which seniority criteria should be seen to be permissible, as being ‘appropriate and necessary’, or impermissible. The Commission repeats its concern that age-related criteria applying to older and younger workers should be scrutinised on the basis of a competency-based approach. In Northern Ireland, we have the advantage of a pre-existing single Equality Commission. It is to be hoped that the Commission will be given powers over age discrimination issues well in advance of any implementation date so that a Code of Practice might be prepared guiding employers and others as to what is permissible and what is not.

The Commission would wish to see most serious scrutiny of the circumstances in which ‘loyalty’ and other age-related criteria can be seen as permissible in relation to pay and non-pay benefits.

Multi-identity Issues

The Commission as a single equality body is aware of that it is important to ensure that as far as possible there is no disparity across existing and new equality grounds. We have already witnessed confusion in the area of race relations with the Race Relations Order (Amendment) (Northern Ireland) Regulations 2003. As a body dealing with complex multi-identity issues we feel that it is important to resist the development of a hierarchy of rights. Such hierarchies can only create problems in developing clarity on the rights and obligations that the legislation sets out. The Commission believes that to achieve ‘equality and diversity’ within a multi-identity society, we need to achieve equality as far as possible across the anti-discrimination grounds, yet respect diversity to meet the needs of different communities that make up our society. In this way we can achieve the balance where there is a greater understanding and consensus on the operation of the law and flexibility to meet the needs of those who are most disadvantaged.

The Commission has considerable experience in dealing with the particular vulnerabilities of younger workers who are the subject of sexual and sectarian harassment. The Commission is also aware of the particular difficulties encountered by younger gay, lesbian and bisexual people. The Commission has undertaken extensive work on anti-racism in education targeting younger people and our work on SENDA has identified issues facing young disabled people. In order to deal effectively with these ‘multi-identity’ issues, it is necessary to have clear, comprehensive and consistent laws. This Consultation Document does little to reassure the Commission that an effective regime of age discrimination law will emerge from this process.

Conclusion

The Commission welcomes this Consultation Document as a valuable discussion of the range of issues raised by implementation of the Framework Directive in relation to age. Although the implementation of these proposals will revolutionise the rights of older and younger people in employment, these proposals are still grounded in a minimalist approach towards implementation of the Directive which has featured in earlier implementation exercises. Ultimately, too many aspects of age discrimination in employment will survive the introduction of these particular reforms. 

We reiterate that the proposals should divorce the issue of any link between tackling age related discrimination and the current crisis on pensions and should tackle more transparently the issue of age discrimination against younger workers.

The Commission anticipates, in a context in which an equality impact assessment will be required on implementation proposals in Northern Ireland, and in which the timetable for this implementation exercise dovetails with that of the Single Equality Act, that the eventual integration of age discrimination within a single statute will result in a more effective regime of age discrimination law in Northern Ireland than that proposed in this document. This we trust will take a comparative ‘best practice’ approach and include considerations of how other jurisdictions have developed age discrimination legislation including the Republic of Ireland. In relation to such a comparative exercise we note that, whilst the consultation document listed the various approaches in other jurisdictions, no in-depth analysis was undertaken to evaluate a best practice approach for Northern Ireland. The Commission anticipates an extensive social policy debate in Northern Ireland on these issues, from which such a ‘best practice’ regime will emerge.
� Programme for Government: Making a difference 2001-2004. Northern Ireland Executive, 2001


� That is, implementation by October 2006.


� See foreword by Des Browne MP Parliamentary Secretary of State for Northern Ireland. Consultation Document. Promoting equality of opportunity: Implementing EU Equality Obligations in Northern Ireland. OFMDFM January 2003. page 5.


� Lord Hoffman stated in R v Secretary of State for Health and others, ex parte Imperial Tobacco Ltd and others [2001] 1 WLR 127 (HL), at 140, “There is no need, as a matter of Community law, for the executive to avail itself of Section 2(2) or for Section 2(2) to exist. The legislative branch of government could discharge the Community obligations of the United Kingdom by enacting primary legislation. The fact that the government has power to do so under section 2(2) is a matter of domestic convenience.”


� The Commission has set out its approach to all aspects of EU implementation in the following papers, Equality Legislative Reform: Implementation of the European Directives, July 2002, Response to Equality and Diversity – The Way Ahead: January 2003 and Response to OFMDFM Consultation Paper on the Implementation of EU Equality Obligations in Northern Ireland: April 2003


� Either by those directly affected by decisions or via Equality Commission generated investigations.


� A Statistical Overview of Older People in Northern Ireland, OFMDFM Equality Directorate Research Branch, November 2003.


� §13.3.


� §13.5.


� Response of the Equality Commission for Northern Ireland to the Green Paper on Pensions ‘Simplicity, Security and Choice’. March 2003. § 32.


� Patricia Hewitt MP Secretary of State for Trade and Industry, Conference speech at IPPR/Third Age Employment Network seminar, ‘Age Equality Comes of Age’, 7 October 2003, London.


� Or indeed, a specific definition of ‘age’ (see below in relation to indirect discrimination).


� §5.23b.


� §5.7


� Section 12, Employment Equality Act 1998


� Article 3(1) (a) and (b).


� Article 21.


� §5.28 of the Consultation Document.


� §5.27a.


� §5.26 and Article 14 FEED.


� The Commission is aware of indirect discrimination issues on grounds of sex in relation to the operation of the upper age limit.
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