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A summary of the main provisions of the 

Employment Equality (Age) Regulations (Northern Ireland) 2006
Age Discrimination
The Employment Equality (Age) Regulations (Northern Ireland) 2006 ( the Age Regulations) came into force on 1st October 2006, making it unlawful for employers and others to discriminate on grounds of age in the areas of employment, vocational training and further and higher education. The Regulations do not extend to discrimination in the provision of goods, facilities and services, the management or disposal of land or premises, or to the provision of education in schools.

What is Age Discrimination?

Discrimination is not simply unfairness. To be discriminated against means to be treated less favourably than others. Age discrimination is discrimination against people because of their age or perceived age. 
The Age Regulations outline four types of discrimination.

1. Direct discrimination is where someone is treated or would be treated less favourably than others in the same or similar circumstances and the reason for the treatment is age. In exceptional circumstances age discrimination may be permitted where an employer can demonstrate that such treatment is objectively justified.
Example:

The best candidate at interview is not offered a job because the employer thought she was too old and may not “fit in” with the existing staff, whilst a less able candidate was offered the post because she was younger. This is likely to be unlawful direct age discrimination unless the employer can show that the treatment is objectively justified
2. Indirect Discrimination occurs where an employer applies a provision, criterion or practice which, although it applies to all persons equally, puts people of a certain age group at a particular disadvantage and cannot be objectively justified. 
Example:

A company requires candidates for an administrative post to have at least 5 year’s experience. This is likely to place younger workers at a disadvantage and could be indirectly discriminatory on grounds of age, unless the employer can show that the requirement is objectively justified.
3. Victimisation means treating someone less favourably than others because of something the person has done in connection with the Age Regulations. For example, a person could be victimised if they were treated less favourably than others because they brought proceedings under the legislation or assisted someone else to do so. 
Example:

An employee is denied promotion because he/she made an allegation of age discrimination to his/her employer; provided the complaint was made in good faith, they have been victimised contrary to the Age Regulations.
4. Harassment is unwanted conduct which has the purpose or effect of violating an individual’s dignity or creating an intimidating, hostile, degrading, humiliating or offensive environment for that person. Harassment takes place where, taking into account all the circumstances, the harasser’s conduct should reasonably be considered as having violated a person’s dignity or created such an environment for him/her. Examples of harassment might include name-calling, insults or unfair criticism of work.
People who believe that they may have suffered unlawful discrimination on grounds of age may issue legal proceedings. Legal cases are decided by an industrial tribunal or county court.

Employment Provisions
The Age Regulations apply to all employers regardless of size. They make it unlawful for employers to discriminate against employees and job applicants on the grounds of age. Employers are also liable for acts of discrimination committed by their employees in the course of their employment, whether or not the acts were done with the employer’s knowledge or approval, unless the employer can show that he took such steps as were reasonably practicable to prevent the discrimination occurring. It is unlawful for an employer to discriminate:

· in recruitment and selection including arrangements for deciding who should be offered employment, in the terms on which employment is offered, or by refusing or deliberately omitting to offer a person employment;

· in the terms and conditions of employment

· in relation to access to benefits, including opportunities for promotion, transfer, training or any other benefits, or the refusal of those opportunities; and

· by dismissing an employee or causing him/her any other detriment.

The Age Regulations apply to all employees regardless of how long they have been employed by their employer. Agency workers, self-employed workers and office holders are also covered by the Regulations. In addition, in certain circumstances, former employees will have rights under the Regulations. For example, it will be unlawful for an employer to refuse to provide a work reference for a former employee because of his/her age.
Bodies and organisations other than employers are also prohibited from discriminating on grounds of age. These include:

· trade organisations, for example, trade unions and professional bodies

· employment agencies and bodies that confer qualifications which are needed to facilitate employment

· people providing vocational training or services

· partnerships
· people for whom work is done under contract

· Police Service of Northern Ireland and other police bodies
· barristers
· trustees and managers of occupational pension schemes

· institutions of further and higher education

· persons who appoint office holders

· persons with statutory power to select employees for others

· training guidance providers who assist in the access to training and work

· the Crown, which includes government departments and agencies

Scope

The Age Regulations cover age discrimination in employment in Northern Ireland if the employee does his/her work wholly or partly in Northern Ireland, 
Or

the employee does his/her work wholly outside Northern Ireland and:

(i) the employer has a place of business at an establishment in NI; 

(ii) the work is for the purposes of the business carried on at the establishment; and

(iii) the employee is ordinarily resident in NI at the time when he/she applies for or is offered the employment or at any time during the course of employment. 

Vocational Training
It is unlawful for people who provide training to help fit others for employment to discriminate against them in relation to such training. This includes:

· access to training, 
· refusing training, 
· terminating training or 
· subjecting a trainee to harassment. 
Training in this context also includes the use of facilities for training and practical work experience provided by an employer for people who are not that organisation’s employees. However, training providers can refuse to offer training on grounds of age if the training is for employment where a particular age is a genuine occupational requirement or if it falls within the exceptions for positive action (see paragraph below on exceptions).
Further and Higher Education
In addition, it is unlawful for institutions of further and higher education, including universities, to discriminate against their students or people applying to be admitted as students. For example, it is unlawful to refuse to accept a person as a student on the basis of his/ her age or to admit him/her on less favourable terms than other students. Students of further and higher educational establishments cannot be refused access to the benefits of that institution or be excluded or subjected to any other detriment on grounds of their age. It is also unlawful for the governing body of such an establishment to subject to harassment any person who is a student or has applied to be a student of the establishment.
Exceptions
Genuine Occupational Requirement
The Age Regulations provide that, in exceptional circumstances, age discrimination may be lawful where, having regard to the nature of the employment or the context in which it is carried out, possessing a characteristic related to age is a genuine and determining occupational requirement. It must be proportionate to apply the requirement in the particular case. In addition, the employer must be satisfied that the person does not meet the requirement and it must, in all the circumstances, be reasonable for him not to be satisfied. 
An employer may only use a genuine occupational requirement to justify age discrimination in respect of recruitment arrangements and decisions, decisions regarding promotion, transfer or training and decisions regarding dismissal from employment.

Armed Forces
The Age Regulations do not apply at all to service in the army, navy or air force.

Exception for National Security

The Age Regulations do not render unlawful any justifiable act done for the purpose of safeguarding national security or protecting public safety or public order.

Exception for Statutory Authority
Age criteria are widely used in legislation. The Age Regulations provide that it shall not be unlawful to discriminate on age grounds where this has been done in order to comply with the requirement of any statutory provision.

Exception for Retirement

Within the Age Regulations it is not unlawful age discrimination for an employer to dismiss an employee who is aged 65 or above where the reason for dismissal is retirement.
Recruitment of those over 65

Where the exception for retirement could apply, it is not unlawful age discrimination for an employer to refuse to employ a job applicant where the applicant’s age is greater than the employer’s normal retirement age or, if the employer does not have a normal retirement age, the age of 65 years. This exception also applies to a job applicant who would, within 6 months from the date of his application, reach the employers’ normal retirement age, or if the employer does not have a normal retirement age, the age of 65 years.

Exception for provision of certain benefits based on length of service

In many cases employers apply certain length of service criteria before awarding benefits, such as increased holiday entitlements. Without the exception contained in the Regulations, the application of such criteria could amount to indirect age discrimination because some age groups are more likely to satisfy the length of service criteria than others. 
The exemption provides that benefits may be awarded to workers using the criterion of length of service, subject to one qualification.  Once a worker exceeds 5 years service, he may only be disadvantaged compared to a longer serving worker if it reasonably appears to the employer that the way in which he uses the length of service criterion fulfils a business need of his undertaking (for example, by encouraging the loyalty or motivation, or rewarding the experience of some or all of his workers).

Exception for National Minimum Wage
The exemption linked to the National Minimum Wage will allow employers using exactly the same age bands, i.e. 16 and 17, 18 to 21 and 22 and over, to pay at or above the national minimum rates, provided those in the lower age groups are paid less than the adult minimum wage. 

Exception for Provision of Enhanced Redundancy Benefits

Both the statutory authority exemption and this exemption make clear that, even though statutory redundancy payments are calculated using age-related criteria, such payments are lawful.
The exemption linked to statutory redundancy payments is for an employer who wants to make more generous redundancy payments than under the statutory scheme. It allows the employer to use one of the methods specified in the Age Regulations and based on the statutory redundancy scheme to calculate the amount of redundancy payment. 

The exemption also allows an employer to make enhanced redundancy payment to an employee who has taken voluntary redundancy and to an employee with less than 2 years continuous employment. 

Exception for provision of life assurance cover to retired workers
Some employers provide life assurance cover for their workers. If a worker retires early due to ill-health, the employer may continue to provide that life assurance cover for that worker. This exception allows an employer to stop doing so when the worker reaches any normal retirement age at which he would have retired, had he/ she not fallen ill. If there was no normal retirement age at which the worker would have retired, the employer can stop providing life assurance cover when the worker reaches 65.

Exceptions for Occupational Pension Rules
The Age Regulations exempt a wide range of age-related rules which typically exist in occupational pension schemes. Where an age-based rule is not exempted under the Regulations, an employer will have to be able to objectively justify it.
National Default Retirement Age

The Age Regulations set a National Default Retirement Age (NDRA) of 65. This will be reviewed in 2011.

Compulsory retirement below 65 will be unlawful unless the employer can objectively justify it. Employers can retire employees at 65 or above, unless this is before the company’s normal retirement date. Employers do not have to have a fixed retirement date and have a duty under the Regulations to consider requests to continue working beyond retirement.
Duty to Consider working beyond Retirement
The Age Regulations introduce a new duty on employers to consider requests by employees to continue working beyond retirement.
An employer is required to inform an employee in writing of their intended retirement date and their right to request to continue working at least 6 months, but no more than 12 months before the intended date of retirement. If an employer does not do this, an employee may make a complaint to the Industrial Tribunal, which may make an award of up to 8 weeks pay.
An employee has the right to request to continue working after the intended date of retirement. The request must be in writing and must be made more than 3 months, but not more than 6 months before the intended date of retirement. Where the employer has not notified the employee of their intended retirement date and right to request to continue working, the request must be made before, but not more than 6 months before, the intended date of retirement.
The employer must meet with the employee to consider the request within a reasonable period after receiving it, unless this is not practicable. The employer must notify the employee of their decision in writing as soon as reasonably practicable after the meeting. The employee may appeal the decision by a written notice, setting out the grounds for the appeal. The employer must hold a meeting to consider the appeal within a reasonable period, unless this is not practicable. The employer must give the employee notice of his decision on the appeal as soon as reasonably practical after the date of the meeting.
The employee has a right to be accompanied by a colleague at meetings concerning his or her request. If an employer denies, or threatens to deny, an employee a reasonable request to be accompanied, the employee may make a complaint to the Industrial Tribunal.

Fair Retirement
A retirement dismissal is one:

· that takes effect on or after the National Default Retirement Age (or on or after the employer’s normal retirement age- if there is one), and

· where the employer has given the employee written notice of their right to request to work beyond retirement age and their intended retirement date, and
· where the contract of employment terminates on the intended date of retirement.
For the retirement dismissal to be “fair” the employer must follow the correct procedure for notifying the employee of the right to request to continue working and for dealing with any application made by the employee to work beyond retirement age.

An employee over 65 cannot claim age discrimination if the reason for the dismissal is retirement. However they can, if appropriate, claim discrimination across all the other equality grounds.

Positive action

The Age Regulations permit two types of positive action to be taken by employers. These are:

· Affording people of a particular age or age group access to facilities for training which would help fit them for particular work.

· Encouraging persons of a particular age or age group to take advantage of opportunities for doing particular work.

These two types of positive action may only be taken where it reasonably appears to the employer that taking the action will prevent or compensate for disadvantages linked to age suffered by persons of that age or age group doing that work or likely to take up that work
Other Unlawful Acts

The Age Regulations also make it unlawful to treat a person less favourably than he treats, or would treat, other persons because that person has failed to carry out an instruction to do an act which is unlawful under the Regulations or has complained about receiving such an instruction.
It is, in addition, unlawful for a person to knowingly aid a person to do an act contrary to the Regulations.

Enforcement of Employment and Vocational Training Complaints

Complaints of discrimination in employment or vocational training under the Age Regulations must be made within 3 months of the date on which the act of discrimination was done.
Complaints that an employer failed to comply with the requirement to notify an employee of his/her right to request to continue working beyond retirement must be made within 3 months of:

· the last day for the employer to comply with the duty to notify

      or

· if the employee did not know the intended date of retirement, the day on which they knew or should have known that date.

Complaints that an employer denied (or threatened to deny) an employee the right to be accompanied to a meeting concerning their request to continue working beyond retirement must be made within 3 months of the date of the failure or threat.
Complaints are dealt with by an industrial tribunal.

On 3 April 2005 regulations came into effect requiring employees, in certain circumstances, to provide their employer with a written statement of their grievance before a complaint can be lodged with an industrial tribunal. In these circumstances, the regulations extend the normal time limits for lodging the complaint with an industrial tribunal for a period of 3 months beginning with the day after the day on which it would otherwise have expired.

(link to Statutory Grievance Procedure)

Where a tribunal decides in favour of the complainant, it may award such of the following remedies as it considers just and equitable:-

· an order declaring the rights of the parties;

· an order requiring the respondent to pay compensation to the complainant;

· a recommendation that the respondent takes remedial action to obviate or reduce the discrimination or the adverse effect on a person other than the complainant.

In industrial tribunal proceedings, each party will normally pay its own costs although the tribunal may award costs against either party in certain circumstances.

There is a right of appeal, on a point of law, to the Court of Appeal against a decision of an industrial tribunal. If leave is granted, a further appeal can be made to the House of Lords.
Enforcement of Other Complaints

Complaints in respect of further and higher education or where an employment relationship has come to an end are made to the county court within 6 months of the date on which the act of discrimination took place.

Where a county court finds in favour of the complainant, it may award compensation.
When the court finds against a party, that party will normally pay their own costs and the costs of the other party.

There is a right of appeal to the Court of Appeal against a decision of the county court. If leave is granted, a further appeal can be made to the House of Lords.
Please contact us for further information on the age discrimination legislation.

