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RESPONSE TO THE GOVERNMENT EQUALITIES OFFICE CONSULTATION ON ENDING AGE DISCRIMINATION IN SERVICES AND PUBLIC FUNCTIONS

September 2009

Introduction

1.
The Equality Commission for Northern Ireland (‘the Equality Commission’) is an independent public body established under the Northern Ireland Act 1998.  The Equality Commission is responsible for implementing the legislation on age, fair employment and treatment, sex discrimination and equal pay, race relations, sexual orientation and disability.  The Equality Commission’s remit also includes overseeing the statutory duties on public authorities to promote equality of opportunity and good relations under Section 75 of the Northern Ireland Act 1998, and the disability duties under the Disability Discrimination Act 1995.

2.
The Equality Commission welcomes the opportunity to respond to the Government Equalities Office (‘GEO’) consultation on ending age discrimination in services and public functions.

3.
Its detailed responses to the specific questions raised by the GEO are outlined below.  For ease of reference, a summary of its key comments and recommendations is included below.

Executive summary
4.
In summary, the Equality Commission:-
Health and social care

· recommends that legislation relating to health and social care is implemented within the same time scale as the provisions relating to other sectors;

· recommends that services aimed at addressing particular disadvantage experienced by certain age groups or to meet specific needs should be permitted, provided justifiable and proportionate;

· recommends that a wide range of measures be taken to tackle age discrimination within the health and social care sector, including actions aimed at challenging ageist prejudice and negative stereotypes, as well as differences in treatment and access to services;
Financial services

· supports the proposal that the legislation contains a tailored specific exception for financial services providers which will permit differences in treatment on the grounds of age, provided that it is proportionate to risks and costs;
· recommends that the exception should only apply in relation to financial services where age is a key factor in the assessment of risk;
· agrees that where financial services providers seek to justify a higher price for reasons of risk, they should be required to produce evidence to establish the risk.  It also agrees that a wide range of evidence should be acceptable, and recommends that guidance clarifies, through specific examples, the type of evidence that must be produced;
· agrees that firms should be allowed to set prices by age without strict mathematical proportionality where this is reasonable;

· agrees that financial services providers should be allowed to take commercial factors into account; provided it is reasonable for them to do so and they make it clear what factors they relied on;  
· agrees that age bands should not be prohibited, but recommends the narrowing of age bands, and a requirement that age bands be of a reasonable size;
· opposes the proposal that firms should be able to continue to set minimum and maximum age limits for products;

· highlights a series of recommendations in relation to the establishment of a signposting and/or referral system;  
· agrees that financial service providers should be required to publish data at industry level;
· recommends that 17 year old drivers are protected from age discrimination when applying for motor insurance;
Other sectors

· supports the inclusion of a specific exception allowing for the continuation of age-based concessions and benefits provided they are justifiable; 
· supports the proposal to include a specific exception to allow age targeted holidays to continue;
· recommends that service providers should be specifically allowed to take positive action measures and to introduce justifiable age-based concessions and benefits in order to address multiple discrimination; 
Other issues

· recommends that protection against unjustifiable age discrimination in non-employment areas is extended to cover people aged under 18. 

Comments
Health and Social Care

Timetable for implementation

5.
The GEO has sought views on the time scale for the implementation of the provisions relating to health and social care. The consultation document indicates that it is anticipated that the legislation in relation to financial and all other services, with the possible exception of health and social care, will come into force in 2012. 

6.
The Equality Commission recommends that legislation relating to health and social care is implemented within the same time scale as the provisions relating to other sectors.

7.
We note that NHS bodies are already required, and have been since 2001, to comply with the standards set out in the National Service Framework for Older People
 (‘NSF for older people’). The NSF for older people indicates that NHS services are to be provided, regardless of age, on the basis of clinical need alone. It also prohibits social care services from using age in their eligibility criteria or policies, to restrict access to available services.

8.
It is also of note that the Healthcare Commission
 (now the Care Quality Commission) has recommended that in preparation for the forthcoming Equality Bill, and while awaiting the work of the Royal College of Psychiatrists on age-appropriate services, commissioners and providers of services ‘assess their services for evidence of discrimination in access to services and start planning on how to address this’.

Retention of age specific services

9.
The GEO has sought views on what services and practices in health and social care that differentiate on the basis of age in a positive and fair way should be retained. 

10.
Services aimed at addressing particular disadvantage experienced by certain age groups or to meet specific needs should be permitted, provided justifiable and proportionate; for example, free NHS sight tests for those aged 60 or over; targeted influenza immunisation aimed at certain age groups most at risk; services targeting improved oral health in older people; cataract services aimed at older people; services designed to tackle sensory impairments experienced by older people. 

11.
Such services, provided the are justifiable and proportionate, should also be permitted where they are aimed at tackling multiple disadvantage experienced by certain age groups; for example, measures to tackle ill-health experienced by older people from certain minority ethnic backgrounds who may have a higher prevalence of a certain type of illness.

Actions needed to tackle age discrimination

12.
It is clear from the review of progress against the NSF for older people that, although explicit age discrimination has declined since the NSF for older people was published, there is still evidence of ageism across all services.
 It is important to note, however, that the review concluded that the exception to the decline in explicit age discrimination was in the area of mental health services. In particular, the review indicated that the organisational division between mental health services for adults of working age and older people had resulted in the development of an unfair system, as the range of services available differed for each of these groups.  

13.
We further note that the Joint Committee on Human Rights in its report The Human Rights of Older People in Health Care
 highlighted that older people in health care were especially vulnerable to ill treatment because of their dependency on others for their basic needs.  The Committee was of the view that although there was now evidence that an older person’s age is much less likely to be directly taken into account when decisions are taken about his or her health care than in the past, age discrimination in both hospitals and care homes is now more subtle and indirect. It highlighted, in particular, the difficulties faced by older people who have mental health problems and black and minority ethnic older people.

14.
A recent study by the Healthcare Commission
 (now the Care Quality Commission) has also highlighted that there are particular challenges in delivering better mental health services for older people.  It outlined that the challenges included lack of awareness of the mental health needs of older people and proper diagnosis in primary care and in acute hospitals, as well as variable quality and availability of the full range of services.  

15.
As regards measures to tackle age discrimination within the health and social care sector, the Equality Commission is of the view that it is essential that key actions reflect the wide range of different issues and circumstances in the two distinct sectors. Issues under consideration should include challenging ageist prejudice and negative stereotypes, as well as differences in treatment and access to services.

16.
In particular, the Equality Commission recommends that measures include:-

· high level leadership and commitment with clear lines of accountability and ownership of actions in order to drive compliance and secure cultural and institutional change;

· effective implementation of the new public sector age equality duty in order to mainstream equality of opportunity in public policy decision making and achieve improved equality outcomes on the grounds of age; 

· actions to challenge ageist negative attitudes and behaviour, raise awareness of rights and responsibilities under the age discrimination legislation, and acceptable standards of care; for example, through promotional campaigns, the delivery of training and guidance for healthcare professionals and other key staff, etc.; 

· the development, in partnership with key stakeholders, of good practice guidance and measures to encourage and support best practice within the sectors. 

We note, for example, that the Department of Health has produced a framework for ensuring that human rights are placed at the heart of NHS organisations.  The guidance includes an overview of key rights in the Human Rights Act relevant to health care and suggested actions for taking a human rights based approach.  It also gives an overview of five Trusts’ human rights projects in action.
  The Equality Commission recommends the development of a similar guidance and framework in relation to discrimination rights and health care. The guidance should also outline good practice in relation to private bodies when carrying out services on behalf of public bodies.

We also recommend the development of guidance for care homes which are run by private companies or voluntary organisations in relation to their responsibilities under the legislation. 

· the inclusion of a specific anti-age discrimination standard in the national minimum standards for care homes for older people set by the Department of Health
. This standard should explicitly refer to the need for care homes to ensure that older people are not unlawfully discriminated against on grounds of their age. 

· actions to address multiple discrimination; for example, disadvantages experienced in the health and social care sector by older people with disabilities (such as mental ill health) or black and minority ethnic older people;

· measures to ensure that both public and private health and social care providers have effective mechanisms for dealing with complaints of unlawful age discrimination; 

· actions to ensure that standards set out in the NSF for Older People (which include a standard aimed at rooting out age discrimination) are fully met.

17.
We endorse the recommendations of the Healthcare Commission in its report on mental health services for older people
. The report highlighted key priorities for action, in order to improve the outcomes experienced by older people with mental health needs.  The key actions included improving the quality and relevance of data, the development by the Department of Health of an equalities impact assessment to ensure that its policies reflect the aspirations of holistic care in mainstream settings and age equality in mental health services; effective leadership and strong central governance structures; and the need to tackle discrimination. 

18.
We also endorse the recommendation of the Healthcare Commission that NHS trusts, local authorities and providers of independent health and social care ensure that all staff receive full and ongoing training on diversity issues, including attitudes to ageing, so that older people are treated with respect. 

19.
Finally, we wish to consider the findings and recommendations of the national review of age discrimination in health and social care due to be published in October 2009, before commenting further on potential action in this area.

Financial Services 

Exception

20.
The Equality Commission supports the proposal that the legislation contains a tailored specific exception for financial service providers which will permit differences in treatment on the grounds of age, provided that it is proportionate to risks and costs.

21.
The consultation document indicates that financial services include banking, mortgages and related products, savings, credit and insurance. The Commission recommends that the exception should only apply in relation to financial services where age is a key factor in the assessment of risk. The onus should be on the financial services provider to establish that age is a key factor (as oppose to merely a factor) in the assessment of risk. Age, for example, is not necessarily a key factor in the assessment of risk as regards secured lending.

22.
In addition, the draft Equal Treatment Directive on implementing the principle of equal treatment between persons irrespective of religion or belief, disability, age or sexual orientation outside the labour market
, permits proportionate differences in treatment where, for the product in question, the use of age is a key factor in the assessment of risk based on relevant and accurate, actuarial or statistical data.

23.
It is disappointing that the research commissioned by the GEO and undertaken by Oxera Consulting Limited
 (‘the Oxera report’) solely concentrated on motor and travel insurance and unsecured personal loans.  It did not, for example, look at the impact of a tailored exception in relation to other financial services (such as equity release products, mortgages, investment bonds, health and medical insurance, and saving accounts).

Description of acceptable evidence

24.
The Equality Commission agrees that where financial services providers seek to justify a higher price for reasons of risk, they should be required to produce evidence to establish the risk and expose it to public scrutiny.  It also agrees that a wide range of evidence should be acceptable. 

25.
As regards the proposed definition of “acceptable evidence” that financial service providers will need to produce, the Commission notes that it includes “private” empirical, actuarial, statistical, qualitative research or other material or data. It is unclear as to the type of private data that firms will be required to produce. The Commission recommends that guidance clarifies, through specific examples, the type of evidence that must be produced.

Assessment of risk- additional evidence

26.
We note that the Oxera report considered whether functional, as opposed to chronological age, was a more accurate proxy for risk. It stated that by subjecting all consumers to a set of tests or questions in the product application stage, it may be possible to develop a measuring device that is causally correlated with risk. For insurance pricing purposes, individuals would then be assigned to ‘functional age’ classes, (rather than ‘chronological age’). It notes that although this change might result in a ‘fairer’ and more accurate (causally correlated) proxy for risk being used in product supply, the outcome for consumers would be largely redistributive in nature and the additional costs (for example, needed to establish functional age) could increase prices overall.

27.
The Equality Commission is of the view that, in order to enable insurers to more accurately assess an individual’s functional age (and therefore make a more meaningful assessment of risk), it should be open to an individual to submit (at his/her own expense) additional information relevant to the assessment of risk. Such additional information could, for example, be an independent medical report that provides a more accurate overview of the individual’s functional age. Once relevant information has been submitted, financial service providers should be required to take this relevant information into account when assessing risk. 

Strict mathematical proportionality

28.
The Equality Commission agrees that the legislation should permit financial services providers to set prices by age without strict mathematical proportionality, where this is reasonable. This will, for example, allow financial services providers to take account of forward-looking trends and forecasts.

Commercial factors

29.
The Equality Commission agrees that financial services providers should be allowed to take commercial factors into account; provided it is reasonable for them to do so and they make it clear what factors they relied on.  The Commission recommends that Treasury guidance clarifies which factors can and cannot be taken into account by providers.

Age bands

30.
The Equality Commission agrees that age bands should not be prohibited, but recommends the narrowing of age bands, and a requirement that age bands be of a reasonable size.  We recognise that the size of age bands will vary depending on the type and nature of the insurance policy and recommend that Treasury guidance sets out permissible age bands in relation to each specific type of insurance in order to ensure consistency across insurers.

Minimum and maximum age limits
31.
The Equality Commission opposes the proposal that firms should be able to continue to set minimum and maximum age limits for products, thereby allowing them to quote only to people within those age limits. It opposes the proposal for the following reasons.

· impact on individuals
32.
The Commission notes that minimum or maximum age limits are currently in use in a wide range of financial service products, including travel and motor insurance, unsecured loans and credit cards, equity release products, mortgages, funeral plans, investment bonds, health and medical insurance. It is of view that the setting of minimum and maximum age limits, which result in a significant negative impact on certain age groups, is not objectively justifiable.

33.
As highlighted in the Oxera report, product availability varies significantly between different age groups. In particular, the number of motor insurance policies available to customers aged 18-21 and over the age of 80 is significantly lower than that available to customers between the ages of 21-80.

34.
As regards travel insurance, the decline in the number of policies available for older people is even more significant than in the case of motor insurance. In addition, the report indicates that 21% of over 70s found it ‘difficult or very difficult’ to find suitable travel insurance.

35.
It is of note that research commissioned by the Equality Commission entitled Older People’s Access to Financial Services
  concluded that there were substantial barriers for older people in obtaining travel insurance at all over certain ages.  It indicated, for example, in relation to a survey of annual travel insurance policies, that only 29 policies were available out of 450 for a person aged 75 and that this was reduced to 14 quotes in relation to a person aged 80.  The research also highlighted that, having undertaken a small-scale web-based investigation into travel insurance quotes, no quotes for annual insurance were available in relation to 75-79 year olds and 80-84 year olds.

36.
It is also clear from the Oxera report that individuals are being refused a quote for motor and travel insurance and personal loans solely on the basis of their age. We note from the research that 3% of those aged 80 or over were refused travel insurance cover in the last year because of their age (which, using 2007 population figures, equates to 81,668 people). The research also highlights that 1.5% of persons aged 80 or over were refused motor insurance and 2.4% of under 24s were refused a quote for personal loans in the last year because of their age.
37.
Although the Oxera report considers these proportions to be ‘relatively low’, at an individual level, an inability to obtain certain types of financial service products, such as motor insurance or credit, can have a significant effect on an individual’s circumstances. For example, the ability to obtain motor insurance, and therefore have an independent means of transport, can be of substantial value to an older person, particularly in rural areas where public transport may not be accessible, and help promote their social inclusion and independent living.

38.
The Equality Commission is also of the view that increasing access to financial services (including credit and insurance) is in keeping with the recommendations of the Financial Inclusion Task Force.  In particular, a recent report by the Financial Inclusion Task Force recommends that “having access to appropriate insurance products is also essential to enabling vulnerable people on low or unstable incomes to cope with unexpected financial pressures.”  The task force also “urges the Government to consider further measures to make sure that the growing number of people who struggle to access loans from mainstream providers, are not put in a more vulnerable position through lack of access to credit.” 

39.
Research in Northern Ireland in relation to financial eligibility for access to civil legal aid shows that income levels are lowest amongst young adults (16-24 age group) and those in the pensioner age groups (65+).
  It is therefore essential that individuals with these age groups who are on low or unstable incomes have access to both credit and appropriate insurance products.  

40.
It will be noted that the Task Force report also highlights that recent pressures on the economy and the banking system will particularly affect the most financially vulnerable people.  The report highlights a recent survey by the Association of British Credit Unions, that 73% of credit unions that responded, reported an increase in demand for loans for members on low incomes.

· cases in the Republic of Ireland

41.
In the Equality Commission’s view, developments in the Republic of Ireland are also relevant to this issue. The Republic of Ireland has had anti-discrimination protection legislation covering goods, facilities and services in respect of nine grounds, including age, since 2000, via the Equal Status Act 2000.

42.
The Equality Authority in the Republic of Ireland has successfully pursued cases in the Equality Tribunal and through settlement, on the basis that absolute barriers to financial services will rarely be justified by actuarial data.  In the case of Jim Ross v Royal and Sun Alliance Insurance plc
, the claimant successfully challenged an insurance provider which applied a blanket policy of refusing quotations to persons over 70 years of age. The Equality Authority also reached a settlement with a motor insurance company which refused to quote a claimant because he was under 25 years old
.

43.
The Ross decision had had a similar impact in relation to travel insurance and the Equality Authority has reached settlements in relation to complaints against travel insurance companies which operated absolute age limits in their travel insurance policies. 

· justification

44.
We note that the GEO is of the view that there are benefits in allowing firms to specialise in providing products to particular age groups. We recognise that, as highlighted in the Oxera research, there are implications, including increasing costs, for some financial services providers (particularly travel insurance providers) if they are required to supply products to all ages. It is also likely that these costs, if incurred, will be borne by consumers in other age groups. 

45.
We also recognise that some individual firms do not have the same experience of and expertise in serving customers of all ages and that there are time and costs implications in their quantifying and assessing the risk. 

46.
However, we note that nearly all insures do not apply a maximum age limit for existing customers, but some decide to screen new customers on the basis of age. It is also open to firms through marketing strategies to target particular age groups and specialise in certain areas.

47.
In summary, the Equality Commission is of the view that, whilst recognising that there are costs and other implications for financial services providers in removing maximum and minimum age limits across all products, in light of the substantial and tangible benefits to be gained by individuals in certain age groups, such age limits cannot be objectively justified.

Signposting and referrals 

48.
The GEO has sought views on whether signposting and/or referrals would be helpful for customers looking for various financial services and comments on how the system could be best set up.  It indicates that the signposting or referral system would help people who currently have problems in finding the insurance policies they want. 

49.
As highlighted earlier, the Equality Commission’s preferred approach is the imposition of a ban on maximum or minimum age limits rather than the creation of a signposting or referral system.  Although a signposting or referral system will (provided properly maintained and regulated) make it easier for certain age groups to find particular products, it will not remove all barriers to access.  

50.
As regards its proposals in this area, the GEO has not indicated whether financial services providers would be required to set up a signposting or referral system or whether such a system would be optional. 

51.
It is essential that the development of a signposting or referral system does not further disadvantage vulnerable groups. For example, the Equality Commission recommends that the technology used to operate the system does not disadvantage older people. We note that research carried out by Office for National Statistics has indicated that adults aged 65 plus are the least likely to use the internet, with 70% stating that they had never used it.
 This is confirmed in the Oxera report which indicates that drivers aged 80 or over are much less likely than younger drivers to use price comparison websites to search for/purchase their motor insurance. 

52.
It is also essential that signposting or referrals by financial services providers are closely monitored and regulated.  In particular, consideration should be given to establishing an independent signposting or referral service.  This would ensure that customers receive independent information on a wide range of financial services providers who specialise in certain products. Such a service will also need to be regularly updated and maintained in order to keep pace with changes in the types of products and their terms and conditions. 

Requirement to publish data
53.
The Equality Commission agrees that financial services providers should be required to publish data at industry level.  In line with the requirements placed on financial services providers under the Sex Discrimination Act 1975, the data should be compiled, published and regularly updated in accordance with guidance issued by the Treasury.  This guidance should make it clear that the data is both intelligible and accessible to customers.

Other issues
54.
The Equality Commission further recommends that 17 year old drivers are protected from age discrimination when applying for motor insurance.  Under the GEO’s proposals, 17 year old drivers will not have protection as they are minors.  It will be noted that in the Republic of Ireland, protection against discrimination on the grounds of age in non- employment related areas it is restricted to people over 18, except as regards the provision of car insurance to licensed drivers under that age.

Other sectors

Age based concessions

55.
The Equality Commission supports the inclusion of a specific exception allowing for the continuation of age-based concessions and benefits provided they are justifiable; for example, if, as regards particular age groups, they are designed to promote social inclusion; encourage active ageing; promote positive attitudes, dignity and respect; promote independence, health, well being and quality of life; encourage participation in public life; tackle poverty; address disadvantage or meet specific needs.

56.
The Equality Commission recommends that service providers should be specifically allowed to take positive action measures and to introduce justifiable age-based concessions and benefits in order to address multiple discrimination (for example, measures aimed at addressing disadvantage experienced by older disabled people).
Age targeted holidays

57.
The Commission supports the proposal to include a specific exception to allow age targeted holidays (such as holidays exclusively for the over 50s) to continue. We are of the view, for example, that holidays solely for older people can encourage older people to mix with people of the same age with similar interests, thereby promoting their social inclusion and reduce isolation. We agree that this exception should not allow age limits to be imposed on holidays which do not explicitly include an age-based element in their marketing material.

Age limits on holiday accommodation

58.
The Commission supports the proposal not to include a specific exception allowing age limits on holiday accommodation. We are of the view that holiday accommodation providers should not be permitted to refuse to rent their accommodation to young adults (such as students) based on negative stereotypical assumptions about young adults; for example, that they will damage the property or disrupt other holiday makers.  

Upper and lower age limits on rental vehicles

59.
The Equality Commission agrees that there should not be a specific exception allowing upper and lower age limits on the rental of vehicles. We support the view that hire companies should not be permitted to deny access to their service altogether to older and younger adults. 

Other issues

60.
Although outside the remit of the consultation, the Equality Commission reiterates it recommendation that protection against unjustifiable age discrimination is extended to cover people aged under 18. 

61.
Such protection is needed in order to prohibit unjustifiable discrimination and harassment of minors by providers of financial services, health and social care and other services. In particular, a recent report
 by the Children’s Rights Alliance for England, sets out the evidence of harmful discrimination against children in the UK across a range of areas, including access to health and social care. 

62.
In addition, the Commission recommends that the legislation should permit justifiable age-based concessions and benefits in order to address disadvantage and meet the specific needs of children and young people.

63.
Finally, the Commission is of the view that the protection of minors against discrimination is in line with the UN Committee on the Rights of the Child’s recommendation that the UK takes “all necessary measures to ensure that cases of discrimination against children in all sectors of society are addressed effectively, including disciplinary, administrative, of if necessary – penal sanctions.
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