Memorandum submitted by the Equality Commission to the House of Commons Equality Bill Committee
Introduction
1. The Equality Commission for Northern Ireland (‘the Commission’) is an independent public body established under the Northern Ireland Act 1998.  The Commission is responsible for implementing in Northern Ireland the legislation on age, fair employment and treatment, sex discrimination and equal pay, race relations, sexual orientation and disability.  The Commission’s remit also includes overseeing the statutory duties on public authorities to promote equality of opportunity and good relations under Section 75 of the Northern Ireland Act 1998, and the disability duties under the Disability Discrimination Act 1995.

2. In general, the Commission welcomes the Equality Bill. 

In particular, it welcomes the fact that it will both strengthen and harmonise equality legislation in Great Britain in a number of key areas, as well as helping people understand their rights and responsibilities under the law. Such reform is essential in order to secure effective equality legislation that is fit for the 21st century.
3. The Commission is aware that the Equality Bill provisions will apply only to Great Britain and has called for urgent legislative reform in Northern Ireland in order to address a number of key deficiencies in Northern Ireland equality law. 

Key concerns
4. The Commission has a number of concerns in relation to the following proposals outlined in the Equality Bill.
Definition of disability (Clause 6)
5. The Commission is concerned that the definition of disability retains the requirement that the effects of the impairment must be long–term. This requirement has meant that people with severe short-term or fluctuating mental or physical impairments have had no protection under the Disability Discrimination Act 1995 (DDA 1995); this would, for example, exclude from protection people with depression and anxiety disorders, who are unable to establish that the substantial effects of the depression are likely to last 12 months or more, or that they have a recurring illness. The Commission recommends that the definition of disability is amended to provide protection in such circumstances.

 
Direct discrimination (Clause 13) 
6. The Commission is of the view that the definition of direct discrimination should retain the words ‘on grounds of’ rather than ‘because of’. This wording reflects the wording used in EC Directives
 and the draft Directive on implementing the principle of equal treatment between persons irrespective of religion or belief, disability, age or sexual orientation outside the labour market
  (‘draft GFS Directive’) and its meaning has been substantially clarified in case-law. We are concerned that any revised wording could result in a higher standard of proof of discrimination than under current provisions.

7. In addition, the explanatory notes to the Bill indicate that the definition of direct discrimination is broad enough to cover cases of less favourable treatment due to a person’s association with someone with that characteristic, or because they are wrongly thought to have that characteristic . Due to the significant impact of this extension of protection in relation to disability, gender reassignment and sex, the Commission recommends that the Bill should expressly state that such discrimination due to perception and association is unlawful in relation to all protected characteristics.

Discrimination arising out of disability (Clause 14) 
8. Currently under the DDA 1995, disability-related discrimination cannot be justified if the duty to make reasonable adjustments has not been complied with. We note that as regards discrimination arising out of disability, the Bill states ‘it does not matter whether A has complied with a duty to make reasonable adjustments in relation to B’. It is essential that there is no regression from the current level of protection for disabled people, and the Commission recommends that this clause makes it clear that discrimination arising out of disability cannot be justified if the duty to make reasonable adjustments has not been complied with.

 
Indirect discrimination (Clause 18)
9. The Commission recommends that the definition of indirect discrimination conforms to the definition of indirect discrimination in the EC Framework Directive
 and the draft GFS Directive. These Directives make it clear that an apparently neutral provision, criterion or practice, which puts persons who share a particular protected characteristic at a particular disadvantage compared with others, must be objectively justified by a legitimate aim, and the means of achieving that aim must be appropriate and necessary. The proposed justification test in the Bill is different, in that indirectly discriminatory provisions can be justified if they are a ‘proportionate means of achieving a legitimate aim’.
Exclusion of minors under age provisions (Clause 26)
10. The Commission recommends that protection against unjustifiable age discrimination is extended to cover under 18s. Such protection will, for example, prohibit unjustifiable discrimination and harassment of minors by public bodies when exercising public functions, providers of services, and private clubs. It will extend protection to the treatment of minors by the police, and in asylum detention centres, prisons and young offenders’ institutions.

11. Such protection is in line with the UN Committee on the Rights of the Child’s recommendation that the UK takes ‘all necessary measures to ensure that cases of discrimination against children in all sectors of society are addressed effectively, including with disciplinary, administrative or – if necessary – penal sanctions.’ 

12. The Commission is also of the view that a blanket ban is incompatible with the provisions of the draft GFS Directive. In addition, the exclusion of minors from protection under the anti-discrimination provisions is inconsistent with the requirements of the public sector duty; where the duty to have due regard to the need not to discriminate on grounds of age covers minors (apart from education and children’s homes).

Harassment (Clauses 27,31,32,33 and 80)
13. The Commission is concerned that the Bill will not provide protection against harassment outside the workplace on the grounds of religion or belief or sexual orientation. The Commission supports the inclusion of express protection against harassment on these grounds in the provision of goods, facilities and services and premises, education, exercise of public functions and by private clubs for the following reasons:
· there is substantial evidence of the need for such protection outside the workplace (for example, evidence of homophobic harassment of lesbian, gay, and bisexual young people in education
);

· the lack of protection is incompatible with the draft GFS Directive which includes a prohibition on harassment outside the workplace on the grounds of sexual orientation and religion or belief (within the areas covered by the draft Directive);

· the direct discrimination provisions do not provide adequate protection, due to the additional hurdle of having to show a comparator;
· express protection against harassment outside the workplace will exist in relation to the protected characteristics of age, race. sex, gender reassignment and disability;
· the inclusion of specific protection against harassment sends out a clear message to service providers, public bodies, schools, etc, that harassment on the grounds of sexual orientation and religion or belief is as unacceptable as harassment on other protected characteristics.
 Exclusion of housing under age provisions (Clause 30)
14. The Commission recommends that there is protection against unjustifiable discrimination and harassment on the grounds of age in the disposal, management and occupation of premises.  We agree that narrowly construed and justifiable exceptions should be permissible in certain circumstances (for example, to allow housing associations to restrict the rental of property to elderly residents). However, we do not support a blanket exclusion on the grounds of age in this area. 

Harassment –third party liability (Clause 37)
15. We note that the provisions relating to protection for employees against harassment by a third party (such as a customer or client) under the Sex Discrimination Act 1975 have been extended to other grounds. The Commission is concerned that the provisions retain the requirement that a complaint can only be made by an employee on the third occasion of harassment. In particular, if an employee is subjected to severe harassment because of his/her race, sex, disability etc., the employee cannot take a harassment complaint until s/he is subjected to a third incident of harassment; even in circumstances where the employer knew of the previous incidents of harassment carried out by the third party.
Immigration exception –disability (Schedule 3, Part 4, section 16)

16. The Commission is concerned that there is less protection for disabled people under the provisions in the Bill relating to immigration decisions than is currently available under the DDA 1995. In particular, the DDA 1995 does not include an exception (as regards the provision of services and the exercise of public functions) permitting discrimination on the grounds of disability in relation to certain immigration decisions, where it is ‘necessary for the public good’. 

Immigration exception –race (Schedule 3, Part 4, section 17)

17. The Commission is concerned that the Bill has retained the exception on the grounds of nationality and ethnic or national origins in relation to immigration, despite the recommendation of the Committee on the Elimination of Racial Discrimination that the UK consider re-formulating or repealing this provision in order to ensure full compliance with the Convention.

Armed Forces Exception –disability (Schedule 9, Part 1, section 4)
18. As highlighted in ‘Enabled?  Recommendations for change to the Disability Discrimination Act in Northern Ireland’
, the Commission recommends the removal of the blanket exclusion of disabled people from employment in the armed forces. We support the recommendation of the Disability Rights Task Force
 in respect of the armed forces which called for the removal of the blanket exception, while acknowledging the need for adequate safeguards to maintain operational effectiveness. 

19. We are of the view that all exceptions to the equality legislation should be narrowly construed and justifiable, and not based on stereotypical assumptions about characteristics, capabilities or appropriate roles for members of particular groups. 
Enforcement - Representative actions

20. The Commission is of the view that the Equality and Human Rights Commission and other organisations should have standing to bring representative actions on behalf of both named and unnamed individuals, as a means of tackling institutionalised or systematic discrimination.

Recommendations of Employment Tribunals (Clauses 118 & 126)
21. The Bill proposes that employment tribunals will be permitted to make recommendations that do not solely have to be aimed at reducing the negative impact on the individual claimant, but can be aimed at reducing the impact on the wider workforce. However this power does not apply to a breach of an equality clause. The Commission is of the view that a power to make recommendations which benefit the wider workforce will be of particular benefit in addressing systemic pay discrimination and recommends that the Bill extends this power to equal pay cases.  Such a power could, for example, enable a employment tribunal to recommend that an employer undertake an equal pay audit in order to identify gender pay inequalities. It is of note that the Commission has, as part of the terms of equal pay settlements, secured undertakings from employers that they carry out an equal pay audit.
22. The Commission also recommends stronger sanctions against employers who fail to comply with employment tribunal recommendations. In particular, it recommends that there should be similar powers to those which exist under the Fair Employment and Treatment (NI) Order 1998, so that employment tribunals can impose financial sanctions, against employers who unreasonably fail to comply with tribunal recommendations.  Such sanctions are in addition to the proposed penalties outlined in the Bill.

Positive action - disability (Clause 152) 

23. It is essential that there is no regression in relation to the ability of employers, service providers and others to take positive action in relation to disability. The requirements in relation to the taking of positive action, if applied to disability, appear to be more restrictive than the existing provisions under the DDA 1995 which does not restrict the scope of positive action. The DDA 1995, for example, does not specifically require that positive action be a proportionate means of achieving the aim of enabling disabled people to overcome a disadvantage, meet different needs or enabling or encouraging disabled people to participate in an activity. 
Further Information

24. Further clarification on any matters raised in this brief can be obtained by contacting the Commission.
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