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Introduction

The Equality Commission for Northern Ireland (“The Commission”) has responsibility for the legislation on equal pay, sex discrimination, disability discrimination, fair employment and treatment, race relations and the public sector statutory duty, including in relation to the promotion of equality of opportunity between persons of different ages.  Our mission is: Combating discrimination and promoting equality of opportunity through advice, promotion and enforcement.  The Equality Commission has a general duty to keep equality legislation in Northern Ireland under review and to advise Government on recommendations for change.


The Commission has previously responded to the DTI Age Consultation 2003, ‘Equality and Diversity: Age Matters’
 and the OFMDFM Age Consultation 2003, ‘Promoting Equality of Opportunity: Prohibiting Age Discrimination in Employment and Training’.
 It has also recently responded to the DTI consultation, ‘Equality and Diversity: Coming of Age.
 It welcomes the opportunity to respond to the proposals contained in this Consultation Document on the draft Employment Equality (Age) Regulations (NI) 2006. 

The Commission welcomes the clarity of the Consultation Document. It accepts that the proposed Regulations broadly implement the age provisions of the Framework Employment Equality Directive 2000 (FEED). The Commission has consistently opposed the use of Regulations under the European Communities Act 1972 (ECA). These proposals represent a significant extension of equality law in Northern Ireland. Some proposals, for example, on a default retirement age and on the National Minimum Age, are controversial policy choices. It is unfortunate that there will not be an opportunity for Parliamentary debate and thus possible amendments to such provisions. Although the Commission accepts that there have been two previous consultations on age discrimination legislation, it regrets certain policy choices made in this consultation process, particularly in light of the Department’s responsibilities under section 75 of the Northern Ireland Act 1998.

Chapter 3: Prohibiting age discrimination

Employment and training

The Commission is broadly satisfied with the scope of the proposed Regulations. In terms of personal scope, the Commission has consistently taken the view that certain forms of ‘voluntary work’ should be protected by equality legislation. 

The Commission is of the view that voluntary work, if it involves a sufficient degree of permanence, can be covered by the definition of “employment” or “occupation” in Article 3.1 FEED.

The Commission understands that goods and services are not included in the proposed Regulations and looks forward to progress on single equality legislation in Northern Ireland on these matters. Nonetheless, the Commission considers that employment-related insurance raises particular difficulties which ought to be addressed in the proposed Regulations. It notes that this matter is addressed in paragraphs 4.42 and 4.47 of the Consultation Document. Unlike other equality grounds, with the possible exception of sex-related insurance provisions, age-related insurance requirements are prevalent and will inevitably have a significant impact on employment conditions. 

In these circumstances, consideration should be given to including employment-related insurance within the scope of the proposed Regulations as a “related matter” under section 2(2) of the ECA.

The Commission notes the well-established position, outlined in paragraphs 3.14 and 3.45, that employers will be liable for the actions of their employees. The example given is of a trainee teacher harassed on grounds of age. Following the House of Lords ruling in Pearce v Governors of Mayfield School
, it is unclear whether the school would be liable for harassment inflicted by pupils or similar harassment inflicted by trainees on employees of a training organisation or indeed on fellow trainees.  A ‘good and harmonious working environment’ can only be created if training organisations and institutions of further and higher education are responsible for trainees and students over whom they exert considerable control.

Consideration should be given to creating liability on training organisations and institutions of further and higher education for actions of trainees and students.

Direct and indirect discrimination

Direct Discrimination

The Commission has consistently proposed a definition based on the principle of ‘disadvantage on the grounds of’ a prohibited factor. The Commission is particularly concerned that the ‘less favourable treatment’ approach adopted in other implementing Regulations is inappropriate for age discrimination cases. Particularly in relation to age discrimination, the Commission is concerned that litigation will degenerate into a debate about comparators rather than the identification of whether ‘age’ has been used in a discriminatory fashion. Hence it is disappointed to see the uncritical inclusion, in draft regulation 3(1)(a), of a ‘less favourable treatment’ definition. 
The Commission is particularly concerned at the use of a ‘less favourable treatment’ approach to direct discrimination on grounds of age and recommends the ‘disadvantage on the grounds of ...’ approach which it has consistently supported.
The Commission also does not understand why the definition of direct discrimination is limited to discrimination “on grounds of B’s age’. This is clearly inconsistent with the terms of Article 2.2(a) of the FEED which provides:-

“direct discrimination shall be taken to occur where one person is treated less favorably than another is, has been or would be treated in a comparable situation, on any of the grounds referred to in Article 1”.

This formulation clearly allows for discrimination on grounds of perceived age and discrimination on grounds of association with those of a particular age. With the exception of the Disability Discrimination Act 1995 (DDA), as amended, the other equality law regimes do not take such a restrictive approach.

The Commission considers that the direct discrimination definition should be ‘on grounds of age’ and not of the particular applicant’s age.

Indirect Discrimination 

The Commission has consistently taken the view that the definition of indirect discrimination set down as a minimum standard in the Race and Framework Directives, whilst welcome as a move away from a statistical approach, sets out a weak test of objective justification, as compared with established gender equality law. Both in the interests of a common approach within single equality legislation, and to ensure the strategic value of the indirect discrimination principle, it is essential that the test of objective justification is based on a ‘necessary’ rather than ‘legitimate’ aim test and that the ‘means’ test in the Regulations reflects the wording of the Framework Directive, ie ‘appropriate and necessary’.

The Commission welcomes clarification of these anomalies in the Consultation Document. First, the Document equates the ‘legitimate aim’ test with the well-established ‘real need’ test in EC sex equality law.
 Secondly, the Document equates the ‘proportionate means’ test with the correct implementation of Article 2.2(b)(i), namely an ‘appropriate and necessary means’ test.

The Commission would welcome confirmation, by the appropriate Ministers in the Parliamentary debates on Draft Regulations, that these are the Government’s understanding of these vital elements of the indirect discrimination definition.

The Commission has expressed its concern that a definition of indirect discrimination is proposed which is both diluted from the terms of the Framework Directive and from the established definition in gender employment equality law. The Commission welcomes clarification, in the Consultation Document, of the compatibility of the proposed definition with the previously accepted standard.

Other key equality concepts

The Commission has long-standing objections to the adopted definition of ‘harassment’. Article 2.3 of the FEED refers to “unwanted conduct related to any of the grounds referred to in Article 1”
. This is clearly a wider test than “on grounds of age” as set out in draft regulation 6(1) as experience with ‘disability-related discrimination’ under the DDA shows.

Chapter 4: Justifying age discrimination

Article 6 of the Framework Directive provides:-

“Justification of differences of treatment on grounds of age

1. Notwithstanding Article 2(2), Member States may provide that differences of treatment on grounds of age shall not constitute discrimination, if, within the context of national law, they are objectively and reasonably justified by a legitimate aim, including legitimate employment policy, labour market and vocational training objectives, and if the means of achieving that aim are appropriate and necessary.

Such differences of treatment may include, among others:

(a) the setting of special conditions on access to employment and vocational training, employment and occupation, including dismissal and remuneration conditions, for young people, older workers and persons with caring responsibilities in order to promote their vocational integration or ensure their protection;

(b) the fixing of minimum conditions of age, professional experience or 

seniority in service for access to employment or to certain advantages linked to employment;

(c) the fixing of a maximum age for recruitment which is based on the training requirements of the post in question or the need for a reasonable period of employment before retirement.”

We note the commitment in the ‘Prohibiting Age Discrimination in Employment and Training’ Consultation Document that there may be exceptional circumstances when difference of treatment may be justified. There is a passing reference in this Consultation Document to direct age discrimination being justifiable “exceptionally and only for good reasons”.
 Instead of a ‘closed list’ of ‘legitimate aims’, the proposed Regulations will apply the same ‘open’ test for objective justification for direct discrimination as applies to indirect discrimination.

As stated above, the Commission welcomes the ‘tightening up’ of this objective justification test in terms of ‘real need’ and ‘appropriate and necessary means’, particularly in the context of indirect discrimination cases. The Commission, in other contexts, has proposed ‘open’ tests with specific examples both in statute and in codes of practice, for example in relation to genuine occupational requirements and the scope of ‘goods, facilities and services’. 
 However, the Commission is deeply concerned that a considerable scope for direct discrimination is being proposed in relation to age discrimination which would not be permissible in relation to other equality law grounds. 

Article 6, FEED, gives Member States discretion to apply exceptions to direct and indirect discrimination cases. These proposals, which are significantly regressive compared to those previously proposed, will have a significant adverse impact on younger and older workers. In chapter 11, ‘Section 75 considerations’, it is stated, at paragraph 11.16, that the legislation, as a means of alleviating the adverse impact, would indicate that any practices must be appropriate and necessary and must be shown to be objectively justified.” First, this is factually inaccurate. As considered above, the test of ‘objective justification’ in draft regulation 3(1)(b) is “proportionate means of achieving a legitimate aim”. There is no ‘indication’ that “any practices must be appropriate and necessary” which is why the Commission would wish this to be made clear by the relevant ministers in the parliamentary debates on the Draft Regulations. Secondly, it is disingenuous to claim that the application of an ‘open test’ of objective justification for direct discrimination is any form of mitigation of the adverse impact of these regressive proposals.

The Commission would prefer a more traditional approach whereby a defence of genuine occupational requirement is preserved, together with a more expansive approach towards positive action, discussed below. The Commission accepts that Article 6 does allow for objective justification for direct discrimination. However, it would prefer a ‘closed list’, based on a list outlined in the ‘Prohibiting Age Discrimination in Employment and Training’ consultation, subject to Commission reservations already outlined, and any further clearly justified examples. It would also be possible to add an ‘exceptional circumstances’ provision whereby other examples could be justified. In light of the acknowledged adverse impact on younger and older workers of these proposals, the Commission considers that these suggested provisions provide an adequate alternative to those in the draft Regulations which do nothing to mitigate, or provide an alternative’ to, these adverse impacts.

Genuine occupational requirements and positive action

As stated above, the Commission welcomes the inclusion of GOR and positive action measures. In light of earlier observations, the Commission would prefer a tighter approach towards justification for direct discrimination and a wider approach towards positive action than that proposed. The provisions of the proposed Regulation 30 are much narrower than those set out in Article 7.1 FEED. In any event, any positive action measures could also be justified under Article 6.1. In these circumstances, the Commission considers that age-related criteria, which involve “maintaining or adopting specific measures to prevent or compensate for disadvantages linked to” age, are more consistent with the rationale of equality legislation, namely to eliminate discriminate and promote equality of opportunity than an open-ended justification process for direct discrimination.

Recruitment, selection and promotion

The Commission has no objections to the discussion set out in this section. he Commission looks forward to providing guidance on these matters. In particular, the Commission is concerned that employers should not be given any encouragement to include age on job application forms, rather on separate diversity monitoring forms.

Employment-related insurance

The Commission has stated above that the provision of employment-related insurance services should be included within the scope of the proposed Regulations.

Chapter 5: Exemptions

Service-related pay and benefits

In its response to the earlier OFMDFM consultation, the Commission stated, “The Commission believes that a delicate balance must be struck between basic aspects of ‘loyalty rewards’ such as incremental payment systems, which may be ‘appropriate and necessary’ means to achieve this aim [of ‘encouraging and rewarding loyalty’] and widespread use of seniority systems, which may not.”
 ‘Length of service’ will be an issue of indirect discrimination. The Commission has no difficulty with specific statutory exceptions so long as they are objectively justifiable under Article 6.1. The core test of the ‘length of service’ exception, under proposed regulation 35(1)(b), is that “it reasonably appears to the employer that there will be an advantage to him from rewarding the loyalty, encouraging the motivation and recognising the experience of workers by awarding benefits on the basis of length of service”. The Commission is not satisfied that this provision strikes the correct balance as it will legitimise widespread use of length of service criteria which, in any event, might well be challengeable as indirect sex or race discrimination. It is unrelated to any notion of ‘real need’ or ‘appropriate and necessary means’ in relying on length of service. The wording ought to read “it is appropriate and necessary for him to reward loyalty …” For example, it may well be ‘appropriate and necessary’ to provide company cars to those staff, who, by reason of the nature or status of their job, can justifiably be considered to require one. There is no need to rely on ‘length of service’ in such circumstances.

The Commission considers that the proposed exception for length of service does not adequately reflect the objective justification requirements of Article 6.1 FEED.

The Commission is more generally concerned that ‘withdrawal’ of benefits is being used as a rationale for wide-ranging exceptions in the draft Regulations. Article 8.2, FEED, states:-

“The implementation of this Directive shall under no circumstances constitute grounds for a reduction in the level of protection against discrimination already afforded by Member States in the fields covered by this Directive.”

Recital 11 of the FEED states:-

“Discrimination based on religion or belief, disability, age or sexual orientation may undermine the achievement of the objectives of the EC Treaty, in particular the attainment of a high level of employment and social protection, raising the standard of living and the quality of life, economic and social cohesion and solidarity, and the free movement of persons.”

More significantly, recital 28 states:-

“This Directive lays down minimum requirements, thus giving the Member States the option of introducing or maintaining more favourable provisions. The implementation of this Directive should not serve to justify any regression in relation to the situation which already prevails in each Member State.”

So also designated public authorities under section 75 would have to consider their responsibilities under their equality schemes before adopting such a policy.

In these circumstances, the Commission is satisfied that employers cannot unilaterally reduce or remove particular benefits in order to achieve ‘equality’ between workers of different ages. Hence, the rationale for these over-extensive exceptions cannot be sustained. It wishes to see an explicit ‘non-regression’ provision in the Regulations so that this eventuality can be avoided.

So also the Commission is not persuaded that it is automatically ‘appropriate and necessary’ to exempt any length-of-service requirement of five years or less. The Commission takes the view that any worker should be fully integrated into an organisation within two years of recruitment and hence that this would be a reasonable limit of any such exemption.

Nor is it acceptable that a length-of-service requirement which mirrors a similar requirement in a statutory benefit is automatically exempted. First some such statutory benefits may themselves be covered by the FEED. For example, in Rinner-Kühn,
 the European Court of Justice (ECJ) held that a statutory sick pay scheme was ‘pay’ for the purposes of Article 119 (now 141) EC. It is also the case that Article 16(a) FEED provides that “any laws, regulations and administrative provisions contrary to the principle of equal treatment are abolished”. Hence any employment-related statutory benefits may have to be reconsidered. So also, in the vital decision of Marshall,
 the Court held that employers could not rely on statutory welfare provisions to justify employment-based decisions. Article 6.2 FEED does specifically exclude some age-related criteria in relation to occupational pension schemes. Otherwise, an employer would have to show that reliance on the age-based criteria in relation to a statutory benefit satisfied a ‘legitimate aim’ and was ‘appropriate and necessary’.

National Minimum Wage

The Commission has consistently argued against age differentials in relation to the National Minimum Wage. It is therefore opposed to an exception in this regard.

Statutory authority

The Commission is surprised that it is proposed that the ‘statutory authority’ defence is to be introduced into the Regulations. This defence has been (or is about to be) repealed in relation to amendments to sex and race discrimination legislation in order to comply with the Race and Framework Directives. It was not introduced into Religion or Belief Regulations or the Sexual Orientation Regulations. Given the provisions of Article 16(a) FEED set out above, it is difficult to see how any such statutory provisions, which are within the scope of the Directive, can be maintained. The Commission notes that the Disability Discrimination Act 1995 was not amended in this fashion. The Commission understands that any such reliance, in relation to the DDA, could only be based on Article 2.5 FEED which provides:-

“This Directive shall be without prejudice to measures laid down by national law which, in a democratic society, are necessary for public security, for the maintenance of public order and the prevention of criminal offences, for the protection of health and for the protection of the rights and freedoms of others.”

However, the Commission considers that Article 2.5 should be explicitly invoked and justification provided for its invocation.

The Commission accepts that reliance on statutory authority could be justified under Article 6.1 FEED. There may be a presumption that statutory provisions pursue a ‘legitimate aim’ but, without an extensive review of them, it cannot be said that the means employed are ‘appropriate and necessary’. Cases such as Rinner-Kühn show that employers and providers of services cannot rely on statutory provisions without justification. It is of particular concern that delegated legislation should automatically be the basis of the ‘statutory authority’ defence.

OFMDFM should explain how the ‘statutory authority’ defence is considered to be compatible with the Framework Directive in some regards and not compatible with the Race Directive and other aspects of the Framework Directive in other regards. The Government should also undertake a wide-ranging review of any age-discriminatory statutory provisions so as to ensure that employers and providers of training services, particularly in the public sector, may not find themselves liable under the Regulations or directly under the Directive.

Chapter 6: Retirement

Retirement ages

The Commission does not support a ‘default’ retirement age. Instead, the Commission would welcome a system based on worker choice and the worker’s financial circumstances. Indeed we would welcome an approach that had at its heart a drive for greater ‘flexibility in choice’ and phased withdrawal for the labour market. This we believe can be achieved with the combined approach of non-discrimination, reasonable accommodation and affirmative/positive action, which will provide a proper alternative to a ‘default age’. The Commission is concerned that direct age discrimination is being institutionalised at the heart of statutory provisions which are supposed to be eliminating age discrimination.

The Commission notes the second paragraph of Article 18 FEED which states:-

“In order to take account of particular conditions, Member States may, if necessary, have an additional period of 3 years from 2 December 2003, that is to say a total of 6 years, to implement the provisions of this Directive on age and disability discrimination. In that event they shall inform the Commission forthwith. Any Member State which chooses to use this additional period shall report annually to the Commission on the steps it is taking to tackle age and disability discrimination and on the progress it is making towards implementation. The Commission shall report annually to the Council.”

Despite the Framework Directive being enacted in 2000, and an extension on implementation in relation to age being permissible beyond 2003 only “if necessary”, the Consultation Document’s conclusion, as its “primary reason for setting the default retirement age”, is that “some [employers] nevertheless still rely on [a set retirement age] heavily.” Given that employers will have already have had six years to prepare themselves for age discrimination legislation, the Commission is dissatisfied with this conclusion on a ‘default’ retirement age and the Government’s foreclosure of further consultation on it. 
The Commission notes the 14th recital of the Preamble to the FEED which states:-

“This Directive shall be without prejudice to national provisions laying down retirement ages.”

However, the Commission considers that the Preamble is an interpretative tool and cannot determine substantive rights. The Commission accepts that ‘manpower planning’ and certainty over retirement issues are ‘legitimate aims’ in the context of Article 6.1. But the Commission believes that any retirement age, whether below or above 65, should be ‘appropriate and necessary means’ of achieving these aims in the context of particular jobs. The Commission notes that the ‘default’ retirement age does not apply to ‘office-holders’. If the judges and tribunal chairs who adjudicate upon the Regulations are not to be subject to a ‘default’ age, why should those upon whose disputes they are adjudicating?

Planned retirement

The Commission broadly welcomes the proposals on ‘planned retirement’. As stated below, under Chapter 8, the Commission welcomes the removal of the existing provisions in unfair dismissal law whereby the ‘normal retirement age’ is an ‘upper age limit’ above which unfair dismissal claims cannot be brought to tribunal. However, if retirement at the ‘default’ retirement age “will enjoy a high degree of protection”,
 why should employers plan for a more flexible approach towards retirement?

Duty-to-consider procedure

The Commission considers the ‘duty-to-consider’ proposal to be a modest advance towards flexible retirement planning. It notes that a recent tribunal case has resulted in substantial compensation in a case involving a failure to consider flexible working.
 However this is a purely procedural duty. The employer is not under any obligation to continue to employ the worker. 

The Commission has previously suggested that ‘reasonable accommodation’ is a valuable concept in relation to equality grounds other than disability and particularly in relation to age. In order for a ‘default’ retirement age to be ‘appropriate and necessary means’ within the justification requirements of Article 6.1, the Commission considers that there must be a form of duty on an employer to ‘reasonably accommodate’ those workers who wish to work beyond 65. There may be a range of reasons why such ‘reasonable accommodation’ cannot be made. However, the Commission is of the view that the duty on the employer must be more than a mere procedural one. By employing a more proactive duty on employers than that proposed, the Commission believes that the aspiration to “drive the culture change” towards flexible retirement will receive an impetus which the proposed ‘duty-to-consider’ will not achieve. The Commission is also of the view that only a more proactive duty can encourage a “move towards a position where retirement ages are relied on only where they can be objectively justified by the employer.”

Once again, this key proposal of a ‘default retirement age’, ‘planned retirement’ and the ‘duty to consider’ will have a significant adverse impact on older workers. The Commission considers that a ‘duty to reasonably accommodate’ a worker who wishes to work beyond retirement age is an adequate basis upon which these adverse impacts can be mitigated.

Monitoring and review

The Commission accepts that a review will be useful in 2011. However this means that the Government is seeking to extend the supposed legality of a ‘default’ retirement age five years beyond the final transposition date of the Framework Directive and eleven years beyond the date when the Directive was first enacted.

Chapters 7: Occupational pension schemes 

The list of exceptions provided is longer than those set out in Article 6.2 FEED, which provides:-

“Notwithstanding Article 2(2), Member States may provide that the fixing for occupational social security schemes of ages for admission or entitlement to retirement or invalidity benefits, including the fixing under those schemes of different ages for employees or groups or categories of employees, and the use, in the context of such schemes, of age criteria in actuarial calculations, does not constitute discrimination on the grounds of age, provided this does not result in discrimination on the grounds of sex.”

The Commission does not dissent from the “aim is to tackle unfair age discrimination without risking the continuing provision of occupational pensions. We do not believe that the Directive intends to undermine the provision of occupational pensions.” (paragraph 7.9). However, it is clear that Article 6.2 FEED provides for explicit exceptions and that any others have to be justified under Article 6.1. For example, “closing pension schemes or parts of pension schemes to new members” (paragraph7.7) may well amount to indirect age discrimination against younger workers. Under Article 6.1, the trustees of the pension scheme will have to show that they are pursuing a ‘legitimate aim’ and that it is ‘appropriate and necessary’ to do so. Many aspects of occupational pension schemes required reconsideration once it became clear that EC sex equality law applied to them.

The Commission does not accept that blanket exceptions in relation to occupational pension schemes, other than those explicitly provided in the Framework Directive, are permissible without objective justification in particular cases.

Chapter 8: Changes to other legislation

Statutory redundancy payments

The Commission welcomes the proposed reforms of the statutory redundancy payments scheme and accepts the Government’s reasoning on the removal of the lower and upper age limits on redundancy payments. The Commission has no objection to the calculation of a redundancy payment being based on length of service. However the Commission considers that any regression from these proposals would be incompatible with the terms of the Framework Directive.

Unfair dismissal

The Commission considers that it is of vital importance that ‘retirement’ should be a ‘potentially fair reason’ for dismissal, allowing the worker to argue that there is some other reason for dismissal and for the procedural requirements of ‘planned retirement’ to be applied. The Commission considers that any regression from these proposals would be incompatible with the Framework Directive.

The Commission welcomes the removal of the upper age limit in unfair dismissal claims, allowing the fairness of a dismissal to be judged in broadly the same way as other dismissals. It also welcomes the alignment of the calculation of a basic award with the calculation of a redundancy payment as set out in paragraph 8.1.

Chapter 9: Support and legal action

Guidance and support

The Commission welcomes its proposed jurisdiction over age discrimination from October 2006. As with its powers under the Employment Equality (Sexual Orientation) Regulations, the Commission can see no reason why it should not have ‘formal investigation’ powers which it enjoys under other equality statutes. This is clearly a ‘related matter’ under section 2(2) of the European Communities Act 1972. It is vital that new areas of discrimination law are subject to a power of ‘formal investigation’ on the part of the Ciommission so that major issues of discrimination and inequality can be tackled in a comprehensive and effective fashion.

The Commission welcomes the proposed remit set out in the draft Regulations but is disappointed that a power to conduct formal investigations has not been included.

The Commission has consistently taken the view that Article 9.2 FEED requires the Member States to provide the opportunity for ‘interested bodies’ to bring actions “on behalf of” named complainants but in their own name. There are many situations in which it will be difficult for younger and older persons to litigate themselves. It is essential that issues of access to justice are recognised in equality law cases.

Burden of proof

The Commission speculated in its earlier responses as to how indirect discrimination would work in age discrimination cases. The Consultation Document states that “[p]roving the facts in case of age discrimination requires a comparison with a “comparator pool””.
 Certainly, the definition of indirect discrimination in Article 7.2(b) refers to “a particular disadvantage compared with other persons”. The Commission takes the view that the previous case law on indirect discrimination was bedevilled by searches for ‘pools of comparison’. It considers that, in many cases, the ‘particular disadvantage’ required in the revised indirect discrimination will be sufficiently self-evident, or subject to expert evidence, so that the construction of ‘comparison pools’ will be unnecessary. However it accepts that this is less likely in age cases and it welcomes the broad approach towards ‘comparison pools’ adopted in this section.

Remedies

The Commission has consistently stated that the provisions of Article 17 FEED requiring “effective, proportionate and dissuasive” sanctions involves a reassessment of remedies, particularly in the tribunal system. Tribunals ought to be able to order a more proactive range of remedies to eliminate discrimination and promote equality of opportunity on grounds of age. 
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