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Executive Summary

The formal consultation on the Draft Guide to the Section 75 Statutory Duties – Revised August 2008 was opened in September 2008 and closed at the end of November 2008. A series of three consultation events was also organised and attended by 100 consultees representing 70 public authorities and 10 community, voluntary and trades union organisations. A consultation questionnaire was widely distributed and 60 substantive written responses were received. In addition, Commission staff attended two public sector networking events.
A Section 75 Revised Guide Advisory Group was also established, comprising 20 representatives from public authorities and the trades union and community/ voluntary sectors. The Advisory Group held four meetings during February and March 2009. (Terms of Reference, membership and notes of meetings). The Advisory Group’s agendas reflected the four key thematic areas which arose from the consultation exercise, as given below:

· policy appraisal process;
· compliance issues; 
· action oriented equality schemes; and 
· consultation issues. 
  The four themes arising from the consultation exercise are further expanded upon in Chapter 2 of this report and are also summarised below.

Theme 1   Policy Appraisal Process
Screening versus filtering terminology 

There was consensus that the term screening was widely understood and embedded and that changing the name to filtering would not address inappropriate screening out of policies. 

Filtering criteria / questions

There was also consensus that the application of the two proposed filter questions would result in a much wider range of policies going through to an equality impact assessment.

Requirement to consult on a filtering report

Concerns were raised about consulting on filtering reports for 12 weeks and also in relation to the report contents. There was a view that this could overload public authorities and lead to consultation fatigue and apathy amongst the voluntary /community sector, especially on those polices screened out. ‘Signing off’ filtering reports by a Permanent Secretary or Chief Executive was also of concern.

Mitigation at an early stage

Mitigation at screening stage was suggested by consultees to enable equality proofing and amendment of policies. This approach was considered to be ‘proportionate’ and should be taken into account alongside the Effectiveness Review recommendations.
A key message arising from the consultation exercise was the need to ensure that the right policies are assessed through the policy consideration process. 

It was proposed that mitigation should be permitted, in some circumstances.  

Equality impact assessment process

In General there was a view that equality impact assessment should still remain the primary method of assessing equality impact and was considered to be relevant to policies with major equality implications.  The screening process should continue to identify relevant polices for equality impact assessment.

Streamlined policy appraisal process

Overall consultees advocated retention of the two-stage process of    ‘screening’ and ‘equality impact assessment’. They were tried, tested and considered effective when applied robustly. Some suggestions were made for improvements. 

Theme 2 - Compliance Issues 
Requirement on public authorities to respond to complaints within 28 days.
Concerns were raised around the current requirement to provide a ‘substantive’ response’ to complaints within 28 days. Clear guidance, complementary to other statutory / equivalent complaints requirements, was needed.

Annual progress reporting to ECNI / quarterly internal reporting.

Consultees stated that internal approval processes and data collection created difficulties for authorities to report annually by 30th June.  The requirement to quarterly report to senior staff was onerous on smaller bodies. There was a need to link Section 75 progress reporting to corporate reporting.

Audit of compliance approach

Consultees made comments and suggestions on the Commission’s project on the audit of compliance. 
In addition, the requirement that public authorities undertake a review of their scheme before a merger with another authority or ceasing to exist under the Review of Public Administration proposals, was considered unrealistic and there should be specific advice in this regard.  

Monitoring

Consultees felt the requirement to monitor policies, where there is no adverse impact, would be inappropriate and compound matters. In line with the Commission’s Monitoring Guide, further good practice is proposed to monitor more broadly.  
Theme 3 – Action Oriented Equality Schemes

Developing action plans within equality schemes

In general there was recognition of the need to move to action oriented equality schemes.

Audit of inequalities

Guidance on how to undertake an audit was sought. Although the Statement on Key Inequalities in Northern Ireland (ECNI, October 2007) and the use of existing data was relevant, detailed guidance on information/data collection and expectations of outcomes was needed. Consultees suggested that more than the statutory 6 month period should be allowed to obtain the necessary data to develop action plans. 

Actions /measures / performance indicators

The question of whether a failure to complete an action would constitute ‘a failure to comply with a Scheme’ was raised as a concern. Guidance on the type of actions and timing of consultations on proposed actions expected from public authorities was also raised. 
Theme 4 – Consultation

Raising the consultation period from 8 to 12 weeks

There were opposing views on the introduction of the 12 week consultation period to bring it into line with BERR Code of Practice
 for UK government departments.  
Consulting directly with individuals and representative groups.

There were also conflicting views from consultees on this issue.

Consultation Lists

Some consultees preferred an indicative consultation list as limitations may exclude stakeholders. A more flexible arrangement was needed on how best to reach stakeholders and the preferred contact method.

Feedback on consultations to consultees within 8 weeks

A small number of consultees felt that this proposal was resource intensive.

Following consideration and analysis of consultation responses the Commission developed a policy position paper on the revision of the Guide. The Commission’s policy position paper, Revising the Section 75 Guidance for Public Authorities – Policy Proposals Post Consultation Analysis (Appendix 2) was considered and agreed by the Commission at its Board meeting in May 2009. This paper reflected the four key thematic areas. A copy of the Commission’s policy position paper was circulated to the Advisory Group.

The Commission’s May 2009 policy position paper followed each of the four themes and made twenty seven recommendations for changes to the Draft Revised Guide.  Chapter 1 of this report provides details of the recommendations made.
Feedback received on the policy position paper indicated that the paper fully reflects the views of the Advisory Group and that consultees’ views were clearly taken into account.
A Sub Group of the Advisory Group was also established to further consider the recommendations in the Commission’s May 2009 policy paper, specifically relating to; screening / filtering criteria; mitigation and consultation at screening stage together with the development of a screening/filtering template. The Sub Group met on two occasions in June 2009. 
The Sub Group revised the four original Screening Questions and proposed that they should be replaced as follows:
· What is the likely impact on equality of opportunity for those affected by this policy, for each of the Section 75 equality categories?

· Are there opportunities to better promote equality of opportunity for people within the Section 75 equality categories?

· To what extent is the policy likely to impact on good relations between people of a different religious belief, political opinion or racial group? 

· Are there opportunities to better promote good relations between people of a different religious belief, political opinion or racial group? 
A model Screening Flowchart and Template were developed around the screening questions and supported with guidance to be incorporated into the Draft Revised Guide. It was proposed that the Screening Template should be published on a public authority’s web site following completion of each screening exercise. It was also proposed that a quarterly Screening Report, which includes a summary of each of the screening exercises undertaken by the public authority, is circulated to all consultees. It was further proposed that if any interested party raises a matter of concern, with evidence in relation to the screening exercise, the public authority should reconsider the screening decision. 
All of the information from the 60 written consultation responses and feedback taken at each consultation event has been analysed and considered by the Commission. Consultation responses have mainly fallen into the four key themes outlined above. The four key themes formed the basis of the agendas for the Section 75 Revised Guide Advisory Group and Sub Group meetings. The analysis of consultation responses is further expanded upon in Chapter 2 of this report. Details of the sixty organisations which submitted written responses are listed at Appendix 1.
Chapter 1 Recommendations
The Commission agreed the following recommendations which were included in the May 2009 Commission paper Revising the Section 75 Guidance for Public Authorities – Policy Proposals Post Consultation Analysis and arose from the analysis of the consultation responses received and feedback provided to the Commission. 
Recommendation 1:  
· The guide is clear, is consistent and has coherent messages
· The guide is drafted in a way that is useful for those with less experience of Section 75 as well as those who have more experience in this area.  This may require a more comprehensive format of the guide than that of the latest consultation version.

· Although further legal opinion may mean that  the requirements of the guide are changed from ‘must’ to ‘should’ on a number of policy areas; that the policy principles, within this paper, if agreed, would stand.

Recommendation 2: 
The term screening is retained.
Recommendation 3: 
Retain screening as a separate policy appraisal tool but amend the current screening criteria to be more robust and relevant to the duties and goals of the effectiveness review.
Recommendation 4: 
The guide reflects that screening/ filtering reports are issued in a timely manner for information not consultation.  The guide should include guidance on how authorities should respond to concerns from consultees on policies screened / filtered out. This would allow for openness and transparency on the screening/ filter process.

Recommendation 5: 
ECNI should work with public authorities to develop a generic filter/ screening template / report for inclusion in the guide, which should be used by all designated public authorities.

Recommendation 6: 
The guidance would advise that screening / filter reports are signed off by an appropriate senior manager, as opposed to Chief Executive or Permanent Secretary.

Recommendation 7:
Mitigation is permitted at the screening/ filtering stage with publication of any screening decisions and mitigating measures.  

Recommendation 8: 
The Commission should expand the guidance to include more information on the equality impact assessment of high-level strategies e.g. Programme for Government, rather than separate guidance in this regard.

Recommendation 9:
The equality impact assessment (EQIA) process remains the main policy appraisal tool for those policies, which have significant equality implications relevant to the duties as per effectiveness review recommendation and given it is a tested methodology.

Recommendation 10:
To retain screening and EQIA as a two-step process with amendment to the screening criteria to make them more relevant to the duties and more robust.

Recommendation 11:
The guidance on complaints should refer to the complaints procedures of the designated body as these commit the organisation to specific response timescales.
Recommendation 12:
The guidance is amended to clarify whether a ‘substantive’ response to complaints would be required within 28 calendar days and what an authority should do if this is not possible.  That the guidance on this would refer and align to other statutory / equivalent requirements such as processes required for freedom of information and complaints procedures.

Recommendation 13: 
The deadline within an Equality Scheme, for submission of an authorities annual report to the Commission, should be the 31st August annually. 

Recommendation 14:
Reporting internally ‘at the most senior level’ quarterly is retained in the guide, with advice in the guidance re: level of reporting relevant to the size and functions of an organisation.  In addition that the guidance would highlight the need to tie reporting on Section 75 into the corporate progress reporting within organisations.

Recommendation 15: 
The compliance framework and audit approach adopted by the Commission is reflected so far as is possible, within the revised Guide.

Recommendation 16:
There should be specific advice within the guide regarding annual reporting arrangements, for bodies that transfer functions or cease to exist. 

Recommendation 17: 
The revised Guide promotes the separate monitoring guidance and should be strengthened by the development of a monitoring report template in conjunction with practitioners, for inclusion in the guide.  

Recommendation 18: 
The revised Guide recommends good practice is to monitor more broadly than a strict interpretation of monitoring only for ‘adverse impact’.  The Guide should reflect that monitoring is useful to assist future planning and policy development.

Recommendation 19: 
Retain and further develop the advice within the guide on the inclusion of action measures to achieve outcomes, within equality schemes.
Recommendation 20: 
The principle of undertaking an audit of inequalities is retained and expand guidance on the undertaking of ’audits of inequalities’.
Recommendation 21:
A lead in time of 3 months is allowed in the implementation of calling for new schemes in order for a first audit to be undertaken by public authorities in preparation for second generation equality schemes.  This would be over and above the 6 month timescale to produce a scheme once called for by the Commission.
Recommendation 22:
Revise the Guide to include clear advice and instruction on the process that should be followed in developing appropriate actions and to clarify, through legal opinion, if a failure to fulfill an action corresponds to a failure to comply with scheme. That in addition the guide would provide some further information and advice in relation to measures / targets and performance indicators, which would point to alignment with other internal processes such as public authorities’ Corporate Plans and associated indicators and targets.

Recommendation 23: 
The guide would reflect that an equality scheme would be assessed for approval on the basis of the process undertaken by the public authority to identify appropriate actions, not through approval of the substantive action measures proposed.

Recommendation 24:
The 12 week consultation period is retained with some discretion built in to the process to allow for a reduction to 8 weeks in certain circumstances e.g. implementing EU directives or GB legislation.  

Recommendation 25: 
The main thrust of the Effectiveness Review recommendation
 on the direction of consultation is retained within the guide, with further statements on flexing the consultation methods appropriately to the policy being consulted on. Aligned to this is the recommendation that the use of public advertisements are not mandatory as long as the authority has demonstrated how it has attempted to reach individuals directly in an alternative way.

Recommendation 26: 
The consultation list is retained as an indicative list not a prescriptive one within the guide; reflecting flexibility appropriate to the policy being consulted on.  

Recommendation 27:
The 8 week period is amended to provide more flexibility to ‘feedback to consultees should be provided in a timely manner and should be before the policy is implemented’. The guide should indicate what information should be reflected in such a report, in order to ensure this part of the process is not overly resource intensive but ensures consultees are informed of the outcomes of a consultation process in a timely manner.
Chapter 2   Analysis of Responses

This chapter provides more details on the comments made by consultees in respect of the draft consultation document and includes consultees’ suggestions for the revision of the Guide.
Theme 1 – Policy Appraisal Process
In response to the Effectiveness Review recommendation, the Commission revised the policy appraisal process. The Commission’s current Guidance advocates a two-stage process of policy appraisal through screening and equality impact assessment.

The appraisal process in the consultation Draft Revised Guide (August 2008) introduced filtering as the initial step for consideration of the equality and good relations implications of a policy and brought together filtering and equality impact assessment into a single policy assessment tool. It also recommended consultation on a filtering report where a policy was filtered out to allow for transparency and accountability.

This was the most contentious area of the draft revised guide responded to, and has therefore been structured under six separate headings as follows:  

Screening versus filtering terminology

Consultees queried the rationale for the Commission’s proposal to change screening to filtering. The main questions raised related to why the Commission changed the initial assessment of a policy from screening to filtering and how this procedural change would strengthen the policy appraisal process.
A number of public authorities considered that both the substance and terminology of screening is already embedded and mainstreamed within public authorities.  There was a view that progress has been made in relation to the widening of ownership of screening to policy decision-makers and that this has raised standards with regards to evidence based screening.  It was considered that changing screening to filtering would risk losing progress made to date on mainstreaming equality through policy ownership and responsibility on policy owners to screen policies. 

Concerns were raised that the change to the policy appraisal process and altering the terminology used may cause confusion. In general there was consensus amongst consultees that the term screening was widely understood and embedded within organisations. To change the terminology would undo work to date on mainstreaming the duties within the business of public authorities.

Consultation responses suggested that the primary challenge is to improve the quality of screening and ensure screening decisions can be subjected to external/internal scrutiny.
Another suggestion was made that technical policies, once filtered, should not be subjected to the proposed 12 week consultation period. This approach would allow for the gathering of robust equality data to inform filtering but would negate 12 week consultation as well as overload and fatigue for consultees.

It was suggested that it would be more useful to retain ‘equality screening’ as the term and for this process to be made more robust.

Filtering criteria / questions
A view suggested that replacing the current screening questions with two new filter questions would result in a greater number and range of policies going through to equality impact assessment. This would pose significant difficulties for public authorities, which have a substantial number of technical policies which do not have direct impact on people, equality of opportunity or good relations.

In general, consultees were unhappy with the wording of the suggested filter questions. 

The first question ‘Has the policy the potential to impact on equality of opportunity or good relations?’ was considered to be too abstract and broad. Consultees considered that this would not act as an effective filter. Some public authorities would most likely answer positively to this question for most of their policies. A policy could have a potential positive impact on equality and good relations and would require further assessment. Equally, a policy could have a potential adverse impact and require further assessment. This could create an outcome with all policies filtered through to equality impact assessment when the first question was applied.

In respect of filter question 2 - Has the policy the potential to adversely impact on people in one or more of the Section 75 categories when compared to the remainder of the population as a whole? Consultees were of the view that the comparator, ‘remainder of the population as a whole’, is not universally meaningful. 

Consultees also considered that the focus of filtering/ screening needs to remain on the potential for negative impacts of a substantive nature, that is, policies which could create serious difficulties.

Issues were raised that if the proposed filter questions were applied to all policies this would result in the majority of policies going forward to an equality impact assessment and this would clearly place a sizeable additional burden on public authorities in general, and on smaller authorities in particular and would delay policy development and implementation process significantly.

A number of voluntary / community sector consultees expressed the view that the proposed filtering process may result in all policies being filtered through to an equality impact assessment. It was also considered that this process is very prescriptive and may hinder the mainstreaming of equality and good relations.  

There were concerns that only those with specialist knowledge would be able to undertake filtering, thereby restricting the process to specific personnel. This was considered to be contrary to the ethos of equality mainstreaming.

Some public authorities advocated having one screening question only - ‘Is the policy likely to have a substantial negative impact on any Section 75 groups?’  

It was felt that adding ‘impact substantially’ would result in more effective screening/filtering. 

One consultee suggested that if the guidance on policy appraisal was linked to: (a) how a public authority defines equality of opportunity and good relations and (b) the key aims and functions of a public authority; then the more benign policies could be sifted out of the process at a very early stage.

A suggestion was made for a more targeted approach to screening/filtering. This would allow public authorities more flexibility to target resources at policies which attempt to address the greatest inequalities, rather than treat all policies the same, irrespective of the equality implications. 

A number of views suggested making screening more robust and improving its quality through clarity.

Requirement to consult on filtering reports

There was strength of feeling amongst consultees in response to the requirement to consult on filtering for a period of 12 weeks. Respondents considered that the proposal to consult on filtering would place a huge burden on consultees reducing the effectiveness of engagement, resulting in less participation in public policy making.

Concerns were also raised that the requirement to consult for 12 weeks on filtered out policies e.g. EU legislation and ‘technical’ policies which have no impact on people, would make it very difficult for some public authorities to achieve their business targets and would impact on their service delivery.

Consultees also raised concerns that if a policy is not relevant to equality and good relations there is still a consultation requirement which would add an additional three or four months to the policy development process. 

One public authority considered that the inevitable increase in the number of consultations within the public arena would potentially exacerbate consultation fatigue amongst consultees and consultation inertia amongst public authorities to achieve meaningful outcomes.

One Government Department which screens a large number of policies felt that the requirement to consult in advance for a minimum of 12 weeks on screening has the potential to significantly delay the introduction of important policies and could adversely impact on its capacity to deliver key Programme for Government targets.

Another public authority felt that as many of the policies screened do not have equality or good relations implications, the proposal would place a disproportionate administrative burden and costs on public authorities and the taxpayer.

A small number of respondents welcomed the requirement to consult on filtering and considered it enabled the facilitation of public scrutiny of policies.

However, overall, consultees were of the view that the 12 weeks consultation requirement on filtering was an unhelpful burden for both public authorities and consultees and could bring Section 75 into disrepute.

Concerns were raised that the new method of policy appraisal was more onerous, as a public authority will have to carry out substantive research and public consultation for every single policy either at the filtering stage or as part of an equality impact assessment. 

Concerns were also raised about the requirement to have all filter reports signed off by a Minister/Permanent Secretary/Chief Executive; this was considered to be unnecessary and bureaucratic which would prove unworkable.

A number of consultees queried the rationale for the requirement to issue a filter exercise report within 4 weeks. They considered this would make conduct of business impossible.

It was also felt that publication of a filter exercise report was disproportionate. Filtering should be an ongoing process embedded across all policy development. Where filtering has been carried out and a decision is made not to proceed to an equality impact assessment, this because the relevance is considered small or negligible.

Suggestion that the Commission should give further thought to the prescriptive timescales for reporting on screening/filtering and consultations. There was a view that timescales are a backward step in the context of developing a more strategic focus on impacts and outcomes.

Consultees suggested that consultation within six months of screening of a policy should be mandatory, and that authorities should produce a six monthly list of screened/filtered policies supported by a rationale for the screening decision. It was also proposed that this information should be posted on the authority’s website for information purposes only.

The suggestion was also made to move from a requirement to consult on the filtering/screening outcome of a policy with no significant equality implications, to a requirement to publish the results of screening with the onus on consultees to engage. This would provide consultees with an opportunity to challenge screening/filtering findings and allow scope to develop discussion between public authorities and consultees with a view to reaching consensus on screening decisions.
It was suggested that public authorities should undertake an equality impact assessment without a filter exercise if the policy has obvious equality and good relations implications.

The Commission should also work with public authorities to develop a generic screening/filtering template and that screening/filtering reports should be signed off by a senior manager/ relevant policy lead/ decision-maker.

If publication of screening/filtering reports is required, it was suggested that these reports are quality proofed by an equality specialist within the authority.

Mitigation at filtering stage

There were strong views given on this area of policy development. Some consultees considered that within the current screening process there is an opportunity to identify equality issues and potential adverse impacts. They advocated that a policy could be modified at the screening stage in light of information gathered during screening and that this opportunity to modify at screening stage would be lost in the proposed new filtering process. 

One public authority felt it was incomprehensible that it is not acceptable for a public authority to simply amend draft policies as early as possible in the policy development process, through the application of mitigating measures at the filtering stage, as an alternative to an equality impact assessment. They considered this to be contrary to mainstreaming equality and good relations.
It was also considered that no mitigation at the filtering/ screening stage was also contrary to equality principles. Forcing policy makers to undertake an equality impact assessment conflicts with public authorities’ approach to mainstreaming. The preference is to introducing mitigating measures at an early stage. 
Concerns were also raised that prohibition on mitigation was inflexible. It may be ‘disproportionate’ for a public authority to proceed to an equality impact assessment when a minor change to a policy action would ensure the reduction or elimination of the adverse impact.

It was considered that screening is the key to the policy development process. If a policy is comprehensively screened at the appropriate times and amendments and enhancements made to it, then it follows that the final policy should not have any adverse impacts.
It was suggested that efforts and resources should be focused on adjusting the policy proposal at the filtering/screening stage rather than moving to an equality impact assessment. A further 12 week consultation would likely delay policy implementation.

A recommendation was made for the need to allow a greater degree of flexibility to take into account all of the circumstances of each particular policy.

It was also suggested that policies could be modified as they develop so that any potential adverse impacts are addressed and mitigated as part of the policy development process. This reconsideration would help address equality issues early in the policy development process.

Equality impact assessment process


The review of screening and equality impact assessment was welcomed by some consultees. However, they considered that these two processes should remain separate.

The practicalities of completing a simultaneous policy appraisal and policy development process was questioned.

It was proposed that the Guide should contain more information/ direction on the screening and equality impact assessment of high level Government strategies.

Consultees considered that the Guide should address the evidence based policy making requirement as well as the lack of coordinated research and information base for screening and equality impact assessment purposes.
The Commission should introduce improvements to ensure equality impact assessments are undertaken properly i.e. follow-up complaints against public authorities in respect of screening outcomes and also audit public authority screening decisions. 

It was noted that the new term ‘Policy Appraisal Process’ does not include the word ‘equality’ and is not an accurate reflection of the process. This could mean economic appraisal or other type of appraisal. It was also suggested that the terminology should be changed to ‘Equality Appraisal Process’.

The Commission should spend time refining the current screening and equality impact assessment processes to make them more manageable and robust rather than adopting a new process.

Public authorities would benefit from the development of a good practice model which demonstrates how the integration of policy appraisal processes within sectors can best be achieved.
Streamlined policy appraisal process

Overall consultees advocated retention of the two-stage process of screening and equality impact assessment.  The majority advocated retaining screening and equality impact assessment as two separate processes with amendment to the screening criteria to make them more robust and relevant to the duties.
Theme 2 – Compliance Issues
Requirement on public authorities to respond to complaints within 28 days.

Consultees felt that responding to complaints within 28 days would be difficult, if a substantive reply, rather than a holding letter, was required.
There is a need to make it clear that public authorities are expected to provide a substantive response to complaints within 28 calendar days and what action they should take if this is not possible. 

It was proposed that complaints procedures should be integrated into established complaints processes.
The Commission's proposals were broadly supported by most consultees.

The Commission needs to specify public authorities’ responsibilities in relation to dealing with complaints.
It was also suggested that reference to Section 75 complaints should refer to the public authority’s complaints procedure and its specific response timescales.
Annual progress reporting to ECNI / quarterly internal reporting

Some consultees consider it to be useful to bring forward the deadline for submission of the annual progress report to the Commission to 30 June each year. This would allow an authority to learn from the review and help to inform business planning for following year. 

However some consultees considered that the proposed requirement does not allow sufficient time to collate and validate data from relevant functions or from relevant Non Departmental Public Bodies. Bringing forward the date of submission of Annual Progress Report to 30 June together with the requirement to produce the DAP progress report would put authorities under pressure.
In relation to the Annual Progress Reports and Review of Schemes, it is logical to integrate these with corporate and business processes. 

Feedback on annual progress reports should be given within a reasonable timeframe which would facilitate effective learning for a public authority.

Consultees also felt that it is important to recognise that most public authorities are operating within an environment of continually diminishing resources. Therefore, more time devoted to reporting is likely to mean less time devoted to the delivery of tangible outcomes. Evidence of impacts and outcomes is important, but the Guide needs clarity on an outcome measurement.

The necessary justification for use of and differences in public authorities’ consultation lists in Annual Progress Reports was also questioned by consultees.  

Consultees said they would like to see an assurance that appropriate changes to Guidance on Annual Progress Reports would be made, particularly the impact Section75 has on the policy making process of public authorities. 

Some consultees thought the Commission seemed overly focused on Section 75 process and, in particular, in receiving information from public authorities in standard templates and formats.  Given that the public authority is ultimately responsible for implementing its Section 75 duties, it should be left to the public authority to determine how they wish to report on progress appropriate to the needs of that organisation.  

It was suggested that the emphasis in the guidance should be on achieving outcomes i.e. that senior management commitment is achieved and internal communication is effective, rather than prescriptive reporting processes.

Consultees felt that the Commission should issue a progress report template earlier to allow authorities time to meet deadlines. 

Monitoring of leadership practice should be included in the Section 75 Annual Progress Report and in any template produced. 

The Commission should also consult on any plans to develop a new template, to ensure that it is fit for purpose and flexible enough for use by different organisations. Alternatively, some consultees felt there was a need for flexibility in the reporting format.

There was broad welcome for integrating progress on the authority’s disability duties into the overall reporting framework. 

Clarification on the reporting requirements for UK public bodies was also sought.

Many consultees preferred the 30th September, rather than the 30th June, as a deadline for submission.

It was suggested that the Annual Progress Report could be included within the authority’s annual report and accounts, which are independently audited, published and generally made widely available.

Quarterly internal reporting requirements were considered to be an administrative burden on smaller public bodies. Some organisations are already over stretched meeting other statutory reporting requirements. It was felt that reporting ‘at the most senior level’ would be too frequent and that six monthly reporting was preferred.

Audit of compliance approach

Consultees felt that the proposed enforcement mechanisms could be a useful tool for public authorities in focusing and measuring equality, if based on robust standards and indicators.

Consultees considered an audit of compliance to be a critical area. Commission monitoring of authorities’ commitment and leadership would help clarify and affirm roles and responsibilities of senior managers and Boards. Selective auditing and validation of public authorities was welcomed. Clarification was needed on the Commission’s proposals.

There was broad welcome on the importance of public bodies identifying a senior member of staff operating at Board level to be designated as exercising primary responsibility in delivery of Section 75.

It was suggested that an award scheme to encourage and disseminate best practice, such as, the Charter Mark or EQFM would be a better alternative to a compliance standard. 
The question was raised as to what involvement public authorities would have in the development of the compliance standard. It was suggested that a practitioner group should be convened to assist in its development including the auditing, validation and consultation process.

It was also felt that the Commission possesses sufficient enforcement powers to ensure compliance. Conversely, consultees felt that the Commission was unable to fully use its powers. It was felt that this has contributed to a lack of awareness, interest and commitment to Section 75 across both the community and voluntary sectors and the general public.

Consultees felt they needed more information on the legal basis for the Audit of Compliance as well as details of how the audit would be undertaken.
It was suggested that this development would detract from delivering activities and actions or potential to improve the promotion of equality of opportunity and good relations and would not take account of organisational size, functions related to Northern Ireland.

The question of whether the Commission plans to consult on a standard of compliance with public authorities in advance of implementation was also raised. 

It was also suggested that it should include a greater enforcement role on the part of the Commission through the use of paragraph 11 investigations and the greater use of litigation generally around failures to comply with Section 75. Powers of investigation should be extended to cover allegations relating to the duties.
The discussion on audits in the final guide should be more robust. It was suggested that the Commission should consider the use of random audits, informed audits, ‘secret shopper’ audits and input to audits from directly affected individuals and their representative groups. 

It was considered unhelpful to remove a number of examples of a ‘breach of an Equality Scheme’ from the original Guide. It was suggested that this could give the impression that these examples were no longer considered by the Commission to be a breach and that they should be re-instated.
Monitoring 

The proposal for annual monitoring of all functions should be changed to reflect the primacy of business planning and monitoring. 

Monitoring for future adverse impact has not been well implemented in the past. The Commission’s guidance and training on monitoring should be improved. 

There was a view that the advice in the Revised Guide is likely to compound, rather than resolve, difficult monitoring issues. Further clarification was needed.

It was felt important to highlight the work of the Commission and make a stronger statement on monitoring. This would help ensure that the guidance document becomes more user friendly. Monitoring should also be an essential aspect of any audit. 

It was suggested that the requirement to monitor policies, where no adverse impacts have been identified, would be an inappropriate drain on resources. This would also compound existing problems over the extent, frequency and duration of monitoring generally. 

General comments made around compliance

There should be increased flexibility in conducting a review earlier than 5 years.

Chapter 3 of the Guide provides a summary of Chapter 2 and was considered not to be necessary.

The definition of “function” in the Revised Guide is weaker than the original guide. Given that the functions of a public authority are central to Section 75 it would be useful to see the original definition retained.
Theme 3 – Action Orientated Equality Schemes

In the Draft Revised Guide ( August 2008) , the Commission included advice to public authorities to include an action plan in their equality schemes, which would detail measures to address inequalities related to their functions, together with performance indicators or targets relevant to the Section 75 categories. The Commission referenced its Statement on Key Inequalities
 as a primary information source for the formulation of such action plans.

Developing action measures / action plans

Overall consultees broadly welcomed the proposal to include action plans in equality schemes. There was endorsement for the introduction of action plans and the move to developing objectives linked to organisational functions. Some consultees acknowledged that the move to develop action plans and link them to corporate and business plans constitutes a major change in direction and may pose a challenge, but was accepted as necessary to achieve real change.  

Conversely some consultees were of the view that action plans build expectations which may not be achievable in any specified timeframe, that is, resources including people and money do not follow on from actions proposed.

Some issues were raised in respect of the impact of Review of Public Administration (RPA) or possible changing political priorities and possible delays in policy development. There were also concerns that the Commission should not adopt a ‘one size fits all’ approach to action plans and expect high level actions from all public authorities.     
Given the overlap with Disability Action Plans the revised Guide should expand on the opportunities to integrate the Section 75 and Disability Discrimination Order duties.

It was suggested that the Commission should provide examples of what it expects to be included in action plans. It would also be useful if the Commission developed a model integrated action plan rather than having separate action plans for Section 75 and the disability duties. It was also suggested that ‘action plans’ should be replaced with ‘key action areas’.

Consultees also proposed that a scheme should be submitted for approval together with an action plan but the latter could be altered without further approval and any changes made reported on in the Annual Progress Report.

The Guide should clarify the ‘international standards’ referred to, with examples.

Audit of inequalities

Concerns were raised on the feasibility of every public authority undertaking an audit of inequality within their geographical boundary, given their diverse remits. It was felt that this requirement would be onerous and involve substantial resource commitments which given the current economic climate and efficiency savings requirements would not be feasible.

It was also considered inappropriate for ‘regional’ authorities to undertake an audit of inequalities. There was also a need to be realistic in identifying the inequalities for which outcomes were beyond the influence of the authority. For example, some consultees felt that outcomes are usually influenced by variables outside the control of Government Departments.

It was also felt that it was important to take a wider societal view of inequalities to fully understand their current position relevant to the duties

The Commission should take the lead on developing an audit of inequalities linking with relevant Government Departments to ensure public authorities are working to address the same inequalities. This would facilitate a more targeted approach to reducing inequality.

The revised Guide should also allow for a sectoral approach by public authorities to audit and address inequalities within defined geographical boundaries.

Actions/measures/performance indicators

There was consensus among consultees that public authorities should set key performance indicators but that targets should be developed as appropriate to each authority but there was a need for flexibility in achieving this. However, one authority considered that incorporating actions/measures/performance indicators would result in an unwieldy scheme/action plan.

Internal quarterly progress reporting on actions implementation was considered unnecessary.  

Clarification was sought on the correlation between a failure to meet a target in an action plan and compliance with an equality scheme.
Concerns were raised that there could be duplication if targets, actions and priorities in Delivery Plans under the Programme for Government were also included in an equality scheme /action plan. 
The Commission should give types of actions, performance indicators and targets related to the Section 75 equality categories as good practice examples in the revised Guide. 

Some consultees felt that actions to address inequalities in schemes should link to an authority’s operating plan rather than locating specific actions related to its functional areas within their equality scheme. Conversely others felt that Equality Schemes should highlight measures/targets for addressing inequalities that are already reflected in corporate and business plans.

A suggestion was made that equality and good relations should be included in the vision/ mission statement of a public authority and then subsequently in the formulation of corporate/business plans.
Theme 4 – Consultation Issues
Consultation period raised from 8 to 12 weeks
There were concerns that the length of the consultation period could impact on policies to improve service provision. For example, if planning legislation was amended this may impact on achieving government objectives to streamline the planning process. It could also place a significant additional burden on key stakeholders.

Consultation itself should not prevent service improvements and developments for the public good. 

Consultees also felt that if a government department reduced the consultation period for good reasons, consultation at screening stage would also be reduced. Otherwise the Government may be prevented from proceeding with a faster timetable. However, in some circumstances there should be Commission intervention.
Consultees thought that there would be occasions when a full 12 week consultation period was impractical or not in the public interest.  It was suggested that public authorities should be allowed some discretion with scope for Commission intervention.

Some consultees stated that they had routinely allowed a 12 week consultation period and had no objections to this proposal. Its effectiveness should be judged on its ‘reach', quality and responsiveness and not on its length. 
It was also felt that public authorities should take into account feedback from individuals affected by policies, after the consultation ended.

Respondents felt there was little discussion on the concept of ‘proportionality’, particularly relating to equality impact assessment and consultation. The burden of the proposed changes on public authorities was also disappointing for consultees. 

Some public authorities felt that the 12 week consultation period would be problematic when they are implementing EU Directives or legislation.  The voluntary, community and trades union sectors preferred this consultation period and also suggested this should be extended when requested.

Some consultees also suggested a minimum 8 week requirement, but preference for 12 weeks should be included.   The Guide should also give examples of the types of policy requiring the longer consultation period. However, some smaller public authorities felt fixed consultation periods were inappropriate and preferred greater flexibility. 

A 12 week consultation during the summer period should be unacceptable.

The minimum 12 week consultation period for equality impact assessment was welcomed but it should be given greater prominence and compliance clarified in the revised Guide. 

Consulting directly with affected individuals
The Guide currently advises that ‘affected individuals’ should be consulted on draft equality schemes which would potentially be all of the population of Northern Ireland. This was felt to have serious resource implications and that the current requirement to consult 'representatives of persons likely to be affected by the Scheme' was sufficient. 

There were differing views on the need to consult directly and appropriately with those ‘directly affected’ and with their representative organisations. The emphasis on building relationships between policy makers and service deliverers and users/beneficiaries was welcomed.  It was also suggested that organisational learning, a major element of mainstreaming, would be best undertaken through direct contact between policy makers and those directly affected and that the guidance should clearly indicate this. 
Consideration should also be given as to how best to communicate the equality scheme to children, young people, people with a learning disability and black and minority ethnic, including Traveller, communities. 

It was suggested that the original text, i.e. 'representatives of persons likely to be affected by the scheme' should be retained.

The Commission should also strengthen the guidance on consulting and communicating with children, young people and those with disabilities, to make it a ‘positive duty to act’ rather than just to give ‘specific consideration’.
Consultation lists
Some authorities prefer the use of an indicative consultation list only but acknowledge their use may exclude some stakeholders.

A more flexible consultation was preferred requiring consideration of the key stakeholders and how best to reach them.

It is necessary to detail the use of different consultation lists in the authority’s Section 75 Annual Report.                  
Due to limited budgets some consultees recommended the development of a public sector wide, or sector specific, central consultee master list.

A specific consultee organisation list appended to the guide was also suggested. 

One consultee felt there was little benefit in publishing a list of Section 75 consultees on a public authority’s website. 
Other consultees felt that it was undesirable to abandon the use of such lists.

Feedback from consultations to consultees within 8 weeks
The proposal for feedback to consultees within 8 weeks following the screening/filter exercise would hinder policy development, use up resources and not add value.

Clarification was sought on 'timely feedback' and whether the 8 week period begins from the receipt of response or following consideration of feedback.
Other issues around consultation

The section on Guiding Principles on consultation refers to consultation processes; 'information must be made available on request in accessible formats for example Braille, disk and audiocassette and in minority languages to meet the needs of those who are not fluent in English’. 

The consultation section of the Guide advises that the Commission should be consulted on equality scheme and equality impact assessment. The Commission should also be consulted on ‘screening/filtering reports and outcomes.
A view was given that if public authorities mitigate at the screening stage there was a need to consult, whereas if the policy was ‘screened in’ the public authority should move straight to an equality impact assessment without undertaking a consultation exercise.
It was good practice to make information as accessible as possible although it was acknowledged that this was not always feasible. For example, some third party data may only be available in specific formats.

Principle 8 of the Guiding Principles on Consultation contained in the Guide should read ‘Accessible information must be made available to ensure meaningful consultation.  This should include relevant quantitative and qualitative data and other documentation such as consultants’ reports’.

The Commission’s call for new equality schemes should be phased in order to avoid undue pressure on consultees. 

Some public authorities have good networks which are accessible to all other public authorities.   

The Commission should hold a conference of Equality Officers to address the challenges of reaching affected individuals.

The need to build ‘good relations’ into all consultation exercises was also recognised.  

There was a view that there could be a shift from ‘a Section 75 model to a Social Partnership Model’.
There were also concerns around the excessive costs of advertising in newspapers and it was suggested that these funds could be diverted to improve consultation.
Chapter 3 Way Forward

Following the consultation period the Commission considered and analysed consultation responses and expanded on consultees views in its May 2009 policy paper. The Commission is now working towards the following timeline for completion of the Guide.

The timeline to bring the guide to completion will be as follows:

· The consultation report to be finalised and issued to all consultees by December 2009.
· Undertake further revisions to the guide, post October Commission, in order to incorporate legal opinion, clarification issues, and reformatting of the guide, by the end of December 2009.

· That approval of the final draft guide would be end of December 2009 by the Chief Commissioner and the Chief Executive.

· That the final draft revised guide would be submitted to the Secretary of State for approval in December 2009. 
· That the guide would be designed, proofed and printed and launched by February 2010 (subject to approval by Secretary of State).

· That the Commission would undertake dissemination events between March and April 2010.

· That a strategy for calling of new schemes on a rolling basis goes to January 2010 Commission meeting.

· That in order to reflect Recommendation 22 of Commission paper (May 2009); the Commission would write to those authorities that are prioritised for first call of new schemes in April 2010 to highlight that new schemes will be formally called for in July 2010 and highlighting the 3 month lead in period which we recommend is used to undertake an audit of inequalities.

· That Recommendation 17 of the May Commission paper, regarding the development of a monitoring report template is developed in 10/11 business year and the monitoring report template posted on the Commission’s website and e-zine.  
The above agreed timeline may be subject to change, in light of any emerging or legal issues that arise during the revisions stage of the process outlined above.

        Appendix 1
	List  of written respondents to Draft Guide to  Section 75 Statutory Duties (Revised August 2008)

	Age Concern

	Armagh City & DC

	Ballymena BC

	Belfast City Council (Joint Response - LGSC)

	Belfast HSC Trust

	Big Lottery Fund

	CAJ

	Carrickfergus BC

	Civil Service Commissioners

	CLC

	CoSO

	Craigavon BC

	CSA

	DARD

	DCAL

	DEL NI

	Department of Education

	Derry City Council

	DETI

	DFP

	DHSSPS

	Disability Action

	DOE

	Down DC

	DRD

	DSD

	EHSSB

	Family Ministry Office

	Help The Aged

	HMRC

	HSENI

	ICO

	Larne BC

	Limavady DPP

	Lisburn City Council

	NEELB

	Newtownabbey BC

	NIFHA

	NIFRS

	NIHE

	NIHRC

	NIO

	NIPEC

	NIPSA

	NISSC

	NI Screen

	NI Transport Holding Company

	Northern HSC Trust

	OFMdFM

	Open University

	Policing Board

	Rainbow Project

	RCN

	Southern Board

	Southern HSC Trust

	Statutory Duty Network (LGSC)

	The Participation Network

	TRIM DFP

	University of Ulster

	Western HSC Trust
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� Code of Practice on Consultation – Department for Business, Enterprise and Regulatory Reform – Issued July 2008.


� Section 75 - Keeping It Effective Final Report November 2008 – Page 46, last paragraph.


� ECNI, Statement on Key Inequalities in Northern Ireland, October 2007.
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